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I. Request Access

To preserve academic integrity
and prevent students from gaining unauthorized access to faculty
resources, we verify each request manually. Contact
oer@achievingthedream.org, and we'll get you on your way.

Overview of Faculty Resources

This is a community course developed by an Achieving the Dream
grantee. They have either curated or created a collection of faculty
resources for this course. Since the resources are openly licensed,
you may use them as is or adapt them to your needs.

List of Faculty Resources

» Syllabus

* PowerPoints

* In-Class Activities
* Assignments

Request Access | 3



* Question Banks
e Additional Resources

Share Your Favorite Resources

If you have sample resources you would like to share with other
faculty teaching this course, please send them with an explanatory
message and learning outcome alignment
to oer@achievingthedream.org.
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2. Visual Presentations to
Enhance Learning

* Chapter: United States Government

o govt-2305-instructor-resource-power-point-slides-for-

united-states-government

o govt-2305-instructor-resource-power-point-slides-for-

united-states-government (printable .pdf version)

* Chapter: Constitutions and Contracts

o govt-2305-instructor-resource-power-point-slides-for-

constitutions-and-contracts

o govt-2305-instructor-resource-power-point-slides-for-
constitutions-and-contracts (printable .pdf version)

* Chapter: Federalism

o govt-2305-instructor-resource-power-point-slides-for-

federalism
o govt-2305-instructor-resource-power-point-slides-for-

federalism (printable .pdf version)
* Chapter: U. S. Courts

o govt-2305-instructor-resource-power-point-slides-for-u-

s-courts
o govt-2305-instructor-resource-power-point-slides-for-u-

s-courts (printable .pdf version)
* Chapter: Congress

o govt-2305-instructor-resource-power-point-slides-for-

congress
o govt-2305-instructor-resource-power-point-slides-for-

congress (printable .pdf version)
* Chapter: The President

o govt-2305-instructor-resource-power-point-slides-for-

Visual Presentations to Enhance
Learning | 5


https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/04024942/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-United-States-Government.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/04024942/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-United-States-Government.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125748/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-United-States-Government.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125748/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-United-States-Government.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/04024910/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Constitutions-and-Contracts.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/04024910/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Constitutions-and-Contracts.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125716/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Constitutions-and-Contracts.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125716/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Constitutions-and-Contracts.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/04025053/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Federalism.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/04025053/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Federalism.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125721/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Federalism.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125721/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Federalism.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/04025119/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-U.-S.-Courts.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/04025119/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-U.-S.-Courts.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/04025234/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-U.-S.-Courts.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/04025234/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-U.-S.-Courts.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201353/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Congress.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201353/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Congress.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201346/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Congress.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201346/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Congress.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201421/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-The-President.pptx

the-president
o govt-2305-instructor-resource-power-point-slides-for-

the-president (printable .pdf version)
* Chapter: The Bureaucracy

o govt-2305-instructor-resource-power-point-slides-for-
the-bureaucracy
o govt-2305-instructor-resource-power-point-slides-for-
the-bureaucracy (printable.pdf version)
* Chapter: Domestic Policy

o govt-2305-instructor-resource-power-point-slides-for-

domestic-policy
o govt-2305-instructor-resource-power-point-slides-for-

domestic-policy (printable .pdf version)
* Chapter: Foreign Policy

o govt-2305-instructor-resource-power-point-slides-for-
foreign-policy
o govt-2305-instructor-resource-power-point-slides-for-

foreign-policy (printable .pdf version)
* Chapter: Public Opinion

o govt-2305-instructor-resource-power-point-slides-for-
public-opinion
o govt-2305-instructor-resource-power-point-slides-for-
public-opinion (printable .pdf version)
* Chapter: Interest Groups

o govt-2305-instructor-resource-power-point-slides-for-

interest-groups

o govt-2305-instructor-resource-power-point-slides-for-

interest-groups (printable .pdf version)
* Chapter: Political Parties

o govt-2305-instructor-resource-power-point-slides-for-
political-parties

o govt-2305-instructor-resource-power-point-slides-for-
political-parties (printable .pdf version)

6 | Visual Presentations to Enhance Learning


https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201421/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-The-President.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201414/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-The-President.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201414/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-The-President.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201411/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-The-Bureaucracy.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201411/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-The-Bureaucracy.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201408/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-The-Bureaucracy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201408/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-The-Bureaucracy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201359/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Domestic-Policy.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201359/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Domestic-Policy.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201357/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Domestic-Policy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201357/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Domestic-Policy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201405/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Foreign-Policy.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201405/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Foreign-Policy.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201402/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Foreign-Policy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06201402/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Foreign-Policy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020539/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Public-Opinion.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020539/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Public-Opinion.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020532/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Public-Opinion.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020532/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Public-Opinion.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020503/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Interest-Groups.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020503/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Interest-Groups.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020457/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Interest-Groups.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020457/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Interest-Groups.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020525/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Political-Parties.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020525/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Political-Parties.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020513/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Political-Parties.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020513/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Political-Parties.pdf

Chapter: Elections

o govt-2305-instructor-resource-power-point-slides-for-

elections
o govt-2305-instructor-resource-power-point-slides-for-

elections (printable .pdf version)
Chapter: Media

o govt-2305-instructor-resource-power-point-slides-for-

media
o govt-2305-instructor-resource-power-point-slides-for-

media (printable .pdf version)
Chapter: Civil Liberties

o govt-2305-instructor-resource-power-point-slides-for-

civil-liberties
o govt-2305-student-resource-practice-quiz-and-review-

sheet-for-civil-liberties (printable.pdf version)
Chapter: Civil Rights

o govt-2305-instructor-resource-power-point-slides-for-

civil-rights

o govt-2305-student-resource-practice-quiz-and-review-

sheet-for-civil-rights (printable .pdf version)

Visual Presentations to Enhance Learning | 7


https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020450/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Elections.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020450/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Elections.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020446/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Elections.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06020446/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Elections.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05130805/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Media.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05130805/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Media.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125739/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Media.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125739/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Media.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05130923/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Civil-Liberties.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05130923/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Civil-Liberties.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125110/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Civil-Liberties.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125110/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Civil-Liberties.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05131145/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Civil-Rights.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05131145/GOVT-2305-Instructor-Resource-Power-Point-Slides-for-Civil-Rights.pptx
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125113/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Civil-Rights1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125113/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Civil-Rights1.pdf

3. Chapter Handouts with
Note-Taking Boxes

Handy-Dandy Handouts for Students (two versions so students
have a choice of spacing for note taking)
Note-Taking Boxes-Wide Rule Versions

e govt-2305-student-resource-us-government-handout-wide-

rule
e govt-2305-student-resoruce-constitutions-and-contracts-

handout-wide-rule-version

e govt-2305-student-resource-federalism-handout-wide-rule-

version
e govt-2305-student-resource-u-s-courts-handout-wide-rule-

version
e govt-2305-student-resource-handout-for-congress-wide-

rule-version
e govt-2305-student-resource-handout-for-the-president-

wide-rule-version

e govt-2305-student-resource-handout-for-the-bureaucracy-

wide-rule-version

» govt-2305-student-resource-handout-for-domestic-policy-

wide-rule-version

e govt-2305-student-resource-handout-for-foreign-policy-

wide-rule-version

e govt-2305-student-resource-handout-for-public-opinion-

wide-rule-version

* govt-2305-student-resource-handout-for-interest-groups-

wide-rule-version

e govt-2305-student-resource-handout-for-political-parties-

wide-rule-version

e govt-2305-student-resource-handout-for-elections-wide-
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183955/GOVT-2305-Student-Resource-US-Government-Handout-Wide-Rule1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183955/GOVT-2305-Student-Resource-US-Government-Handout-Wide-Rule1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183924/GOVT-2305-Student-Resoruce-Constitutions-and-Contracts-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183924/GOVT-2305-Student-Resoruce-Constitutions-and-Contracts-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183931/GOVT-2305-Student-Resource-Federalism-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183931/GOVT-2305-Student-Resource-Federalism-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183950/GOVT-2305-Student-Resource-U.S.-Courts-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183950/GOVT-2305-Student-Resource-U.S.-Courts-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030523/GOVT-2305-Student-Resource-Handout-for-Congress-wide-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030523/GOVT-2305-Student-Resource-Handout-for-Congress-wide-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030603/GOVT-2305-Student-Resource-Handout-for-The-President-wide-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030603/GOVT-2305-Student-Resource-Handout-for-The-President-wide-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030558/GOVT-2305-Student-Resource-Handout-for-The-Bureaucracy-wide-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030558/GOVT-2305-Student-Resource-Handout-for-The-Bureaucracy-wide-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030528/GOVT-2305-Student-Resource-Handout-for-Domestic-Policy-wide-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030528/GOVT-2305-Student-Resource-Handout-for-Domestic-Policy-wide-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030537/GOVT-2305-Student-Resource-Handout-for-Foreign-Policy-wide-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030537/GOVT-2305-Student-Resource-Handout-for-Foreign-Policy-wide-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030553/GOVT-2305-Student-Resource-Handout-for-Public-Opinion-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030553/GOVT-2305-Student-Resource-Handout-for-Public-Opinion-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030542/GOVT-2305-Student-Resource-Handout-for-Interest-Groups-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030542/GOVT-2305-Student-Resource-Handout-for-Interest-Groups-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030549/GOVT-2305-Student-Resource-Handout-for-Political-Parties-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030549/GOVT-2305-Student-Resource-Handout-for-Political-Parties-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030532/GOVT-2305-Student-Resource-Handout-for-Elections-wide-rule-version.pdf

rule-version
e govt-2305-student-resource-on-media-wide-rule-version

e govt-2305-student-resource-handout-on-civil-liberties-wide-

rule-version
e govt-2305-student-resource-handout-civil-rights-wide-rule-

version
Note-Taking Boxes-Narrow,/College Rule Versions

e govt-2305-student-resource-us-government-handout-

narrow-rule
e govt-2305-student-resoruce-constitutions-and-contracts-

handout-narrow-rule-version

* govt-2305-student-resource-federalism-handout-narrow-

rule-version

e govt-2305-student-resource-u-s-courts-handout-narrow-

rule-version
e govt-2305-student-resource-handout-for-congress-narrow-

rule-version
* govt-2305-student-resource-handout-for-the-president-

narrow-rule-version

e govt-2305-student-resource-handout-for-the-bureaucracy-

narrow-rule-version

e govt-2305-student-resource-handout-for-domestic-policy-

narrow-rule-version

* govt-2305-student-resource-handout-for-foreign-policy-

narrow-rule-version

e govt-2305-student-resource-handout-for-public-opinion-

narrow-rule-version

e govt-2305-student-resource-handout-for-interest-groups-

narrow-rule-version

» govt-2305-student-resource-handout-for-political-parties-

narrow-rule-version

e govt-2305-student-resource-handout-for-elections-narrow-

rule-version
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030532/GOVT-2305-Student-Resource-Handout-for-Elections-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183945/GOVT-2305-Student-Resource-on-Media-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183940/GOVT-2305-Student-Resource-Handout-on-Civil-Liberties-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183940/GOVT-2305-Student-Resource-Handout-on-Civil-Liberties-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183936/GOVT-2305-Student-Resource-Handout-Civil-Rights-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183936/GOVT-2305-Student-Resource-Handout-Civil-Rights-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183952/GOVT-2305-Student-Resource-US-Government-Handout-Narrow-Rule1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183952/GOVT-2305-Student-Resource-US-Government-Handout-Narrow-Rule1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183922/GOVT-2305-Student-Resoruce-Constitutions-and-Contracts-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183922/GOVT-2305-Student-Resoruce-Constitutions-and-Contracts-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183928/GOVT-2305-Student-Resource-Federalism-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183928/GOVT-2305-Student-Resource-Federalism-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183948/GOVT-2305-Student-Resource-U.S.-Courts-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183948/GOVT-2305-Student-Resource-U.S.-Courts-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160925/GOVT-2305-Student-Resource-Handout-for-Congress-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160925/GOVT-2305-Student-Resource-Handout-for-Congress-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160947/GOVT-2305-Student-Resource-Handout-for-The-President-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160947/GOVT-2305-Student-Resource-Handout-for-The-President-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160941/GOVT-2305-Student-Resource-Handout-for-The-Bureaucracy-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160941/GOVT-2305-Student-Resource-Handout-for-The-Bureaucracy-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160932/GOVT-2305-Student-Resource-Handout-for-Domestic-Policy-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160932/GOVT-2305-Student-Resource-Handout-for-Domestic-Policy-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06162747/GOVT-2305-Student-Resource-Handout-for-Foreign-Policy-narrow-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06162747/GOVT-2305-Student-Resource-Handout-for-Foreign-Policy-narrow-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030551/GOVT-2305-Student-Resource-Handout-for-Public-Opinion-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030551/GOVT-2305-Student-Resource-Handout-for-Public-Opinion-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030539/GOVT-2305-Student-Resource-Handout-for-Interest-Groups-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030539/GOVT-2305-Student-Resource-Handout-for-Interest-Groups-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030545/GOVT-2305-Student-Resource-Handout-for-Political-Parties-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030545/GOVT-2305-Student-Resource-Handout-for-Political-Parties-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030530/GOVT-2305-Student-Resource-Handout-for-Elections-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030530/GOVT-2305-Student-Resource-Handout-for-Elections-narrow-rule-version.pdf

e govt-2305-student-resource-on-media-narrow-rule-version

e govt-2305-student-resource-handout-on-civil-liberties-

narrow-rule-version

e govt-2305-student-resource-handout-civil-rights-narrow-

rule-version
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183942/GOVT-2305-Student-Resource-on-Media-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183938/GOVT-2305-Student-Resource-Handout-on-Civil-Liberties-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183938/GOVT-2305-Student-Resource-Handout-on-Civil-Liberties-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183933/GOVT-2305-Student-Resource-Handout-Civil-Rights-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183933/GOVT-2305-Student-Resource-Handout-Civil-Rights-narrow-rule-version.pdf

4. Proposed Unit Review
Sheets

Review Sheet (.pdf) Government, Constitutions, Federalism &
Courts
govt-2305-student-resource-unit-review-sheet-for-

government-constitions-federalism-and-courts
Review Sheet (.pdf) Congress, The President, The Bureaucracy,

Domestic & Foreign Policy
govt-2305-student-resource-unit-review-sheet-for-congress-

the-president-the-bureaucracy-domestic-and-foreign-policy

Review Sheet (.pdf) Public Opinion, Interest Groups, Political
Parties & Elections
govt-2305-student-resource-unit-review-sheet-for-public-

opinion-interest-groups-political-parties-and-elections
Review Sheet (.pdf) Media, Civil Liberties, Civil Rights, Liberty v.
Security (semester terms to review)

govt-2305-student-resource-unit-review-sheet-for-media-civil-

liberties-civil-rights-and-liberty-versus-security
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07040858/GOVT-2305-Student-Resource-Unit-Review-Sheet-for-Government-Constitions-Federalism-and-Courts.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07040858/GOVT-2305-Student-Resource-Unit-Review-Sheet-for-Government-Constitions-Federalism-and-Courts.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07040856/GOVT-2305-Student-Resource-Unit-Review-Sheet-for-Congress-The-President-The-Bureaucracy-Domestic-and-Foreign-Policy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07040856/GOVT-2305-Student-Resource-Unit-Review-Sheet-for-Congress-The-President-The-Bureaucracy-Domestic-and-Foreign-Policy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07040904/GOVT-2305-Student-Resource-Unit-Review-Sheet-for-Public-Opinion-Interest-Groups-Political-Parties-and-Elections.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07040904/GOVT-2305-Student-Resource-Unit-Review-Sheet-for-Public-Opinion-Interest-Groups-Political-Parties-and-Elections.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07040901/GOVT-2305-Student-Resource-Unit-Review-Sheet-for-Media-Civil-Liberties-Civil-Rights-and-Liberty-versus-Security.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07040901/GOVT-2305-Student-Resource-Unit-Review-Sheet-for-Media-Civil-Liberties-Civil-Rights-and-Liberty-versus-Security.pdf

5

Separate Handouts for

Helptul Charts and Diagrams

Charts and Diagrams (printable .pdf versions)

Chart of the Basic Structure of a Federal Government

o govt-2305-student-resource-federal-structure-of-

government-chart

Chart of the Basic Functions of Government as Based Upon the
Preamble to the U. S. Constitution

o govt-2305-government-functions-of-government-chart

Chart of Government Powers and Descriptions of Powers

o govt-2305-student-resource-government-powers-chart

Chart of the Reapportionment and Redistricting Process

o govt-2305-student-resource-reapportionment-pie-chart

Diagram for the Policy Making Process

o govt-2305-student-resource-policy-making-diagram
Chart of Different Types of Jurisdiction in the Federal Court

System

o govt-2305-government-types-of-jurisdiction-chart

Chart of the Types of Goods in Society

o govt-2305-government-types-of-goods-chart

Chart of the Courts in the Policy Making Process

o govt-2305-government-courts-and-policymaking-

process-chart
Chart Listing Agents of Socialization and Descriptions of

Agents

o govt-2305-government-agents-of-socialization-chart
Chart of Amendments to the U. S. Constitution
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133441/GOVT-2305-Student-Resource-Federal-Structure-of-Government-Chart.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133441/GOVT-2305-Student-Resource-Federal-Structure-of-Government-Chart.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133430/GOVT-2305-Government-Functions-of-Government-Chart.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133442/GOVT-2305-Student-Resource-Government-Powers-Chart.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133447/GOVT-2305-Student-Resource-Reapportionment-Pie-Chart.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133444/GOVT-2305-Student-Resource-Policy-Making-Diagram.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133439/GOVT-2305-Government-Types-of-Jurisdiction-Chart.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133437/GOVT-2305-Government-Types-of-Goods-Chart.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133429/GOVT-2305-Government-Courts-and-Policymaking-Process-Chart.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133429/GOVT-2305-Government-Courts-and-Policymaking-Process-Chart.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133426/GOVT-2305-Government-Agents-of-Socialization-Chart.pdf

o govt-2305-government-27-amendments-chart
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05133424/GOVT-2305-Government-27-Amendments-Chart2.pdf

6. Sample Syllabi

Click on the links below to download a Sample Syllabus for this
course.
Proposed Master Syllabus
PDF version of the Master Syllabus
DOC version of the Master Syllabus
Proposed Sample Syllabus and Suggested Course Calendar for
Austin Community College Spring 2017 (16 week semester)
PDF version of the Sample Syllabus and Suggested Course

Calendar
DOC version of the Sample Syllabus and Suggested Course
Calendar
Proposed Sample Learning Objectives From El Paso Community
College
GOVT2305__ syllabus part II
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/10/12185640/GOVT-2305-Master-Syllabus-Generic-Version.pdf
https://s3-us-west-2.amazonaws.com/qtiquiz/Austin+American+Government/GOVT+2305+Sample+Master+Syllabus.doc
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/10/12190641/GOVT-2305-Sample-Syllabus-and-Suggested-Course-Calendar.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/10/12190641/GOVT-2305-Sample-Syllabus-and-Suggested-Course-Calendar.pdf
https://s3-us-west-2.amazonaws.com/qtiquiz/Austin+American+Government/GOVT+2305+Sample+Syllabus+and+Suggested+Course+Calendar.doc
https://s3-us-west-2.amazonaws.com/qtiquiz/Austin+American+Government/GOVT+2305+Sample+Syllabus+and+Suggested+Course+Calendar.doc
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/10/21175542/GOVT2305_-syllabus-part-II.pdf

7. Review and Practice
Quizzes

Click on the links below to download the practice quizzes for review.

¢ GOVT 2305 Student Resource Practice Quiz and Review Sheet
for US Government Basics

e GOVT 2305 Student Resource Practice Quiz and Review Sheet
for Contracts and Constitutions

* GOVT 2305 Student Resource Practice Quiz and Review Sheet
for Federalism

¢ GOVT 2305 Student Resource Practice Quiz and Review Sheet
for U S Courts

* govt-2305-student-resource-practice-quiz-and-review-sheet-

for-congress

» govt-2305-student-resource-practice-quiz-and-review-sheet-

for-the-president

e govt-2305-student-resource-practice-quiz-and-review-sheet-

for-the-bureaucracy

e govt-2305-student-resource-practice-quiz-and-review-sheet-

for-domestic-policy

» govt-2305-student-resource-practice-quiz-and-review-sheet-

for-foreign-policy

e govt-2305-student-resource-practice-quiz-and-review-sheet-

for-public-opinion
e govt-2305-student-resource-practice-quiz-and-review-sheet-

for-interest-groups

» govt-2305-student-resource-practice-quiz-and-review-sheet-

for-political-parties

¢ govt-2305-student-resource-practice-quiz-and-review-sheet-

for-elections
e govt-2305-student-resource-practice-quiz-and-review-sheet-
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/01142501/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-US-Government-Basics1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/01142501/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-US-Government-Basics1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/01142933/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Contracts-and-Constitutions.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/01142933/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Contracts-and-Constitutions.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/01142457/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Federalism.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/01142457/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Federalism.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/01142459/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-U-S-Courts.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/01142459/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-U-S-Courts.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030131/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Congress.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030131/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Congress.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030158/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-the-President.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030158/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-the-President.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030154/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-the-Bureaucracy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030154/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-the-Bureaucracy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030134/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Domestic-Policy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030134/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Domestic-Policy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030140/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Foreign-Policy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030140/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Foreign-Policy.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030150/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Public-Opinion.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030150/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Public-Opinion.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030143/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Interest-Groups.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030143/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Interest-Groups.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030146/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Political-Parties.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030146/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Political-Parties.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030137/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Elections.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030137/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Elections.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125115/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Media.pdf

for-media
* govt-2305-student-resource-practice-quiz-and-review-sheet-
for-civil-liberties

» govt-2305-student-resource-practice-quiz-and-review-sheet-
for-civil-rights
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125115/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Media.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125110/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Civil-Liberties.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125110/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Civil-Liberties.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125113/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Civil-Rights1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05125113/GOVT-2305-Student-Resource-Practice-Quiz-and-Review-Sheet-for-Civil-Rights1.pdf

8.1 Need Help

Need more information about this course? Have questions about
faculty resources? Can't find what you're looking for? Experiencing
technical difficulties?

We're here to help! Contact oer@achievingthedream.org for
support.
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9. Handy-Dandy Handouts

Handy-Dandy Handouts for each chapter including space for class
notes-wide rule and narrow rule versions.

Note-Taking Boxes-Wide Rule Versions

¢ govt-2305-student-resource-us-government-handout-wide-

rule
e govt-2305-student-resoruce-constitutions-and-contracts-

handout-wide-rule-version

* govt-2305-student-resource-federalism-handout-wide-rule-

version

e govt-2305-student-resource-u-s-courts-handout-wide-rule-

version
e govt-2305-student-resource-handout-for-congress-wide-

rule-version
* govt-2305-student-resource-handout-for-the-president-

wide-rule-version

e govt-2305-student-resource-handout-for-the-bureaucracy-

wide-rule-version

e govt-2305-student-resource-handout-for-domestic-policy-

wide-rule-version

» govt-2305-student-resource-handout-for-foreign-policy-

wide-rule-version

e govt-2305-student-resource-handout-for-public-opinion-

wide-rule-version

e govt-2305-student-resource-handout-for-interest-groups-

wide-rule-version

» govt-2305-student-resource-handout-for-political-parties-

wide-rule-version

e govt-2305-student-resource-handout-for-elections-wide-

rule-version
e govt-2305-student-resource-on-media-wide-rule-version
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183955/GOVT-2305-Student-Resource-US-Government-Handout-Wide-Rule1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183955/GOVT-2305-Student-Resource-US-Government-Handout-Wide-Rule1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183924/GOVT-2305-Student-Resoruce-Constitutions-and-Contracts-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183924/GOVT-2305-Student-Resoruce-Constitutions-and-Contracts-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183931/GOVT-2305-Student-Resource-Federalism-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183931/GOVT-2305-Student-Resource-Federalism-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183950/GOVT-2305-Student-Resource-U.S.-Courts-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183950/GOVT-2305-Student-Resource-U.S.-Courts-Handout-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160929/GOVT-2305-Student-Resource-Handout-for-Congress-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160929/GOVT-2305-Student-Resource-Handout-for-Congress-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160950/GOVT-2305-Student-Resource-Handout-for-The-President-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160950/GOVT-2305-Student-Resource-Handout-for-The-President-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160944/GOVT-2305-Student-Resource-Handout-for-The-Bureaucracy-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160944/GOVT-2305-Student-Resource-Handout-for-The-Bureaucracy-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160934/GOVT-2305-Student-Resource-Handout-for-Domestic-Policy-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160934/GOVT-2305-Student-Resource-Handout-for-Domestic-Policy-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06162749/GOVT-2305-Student-Resource-Handout-for-Foreign-Policy-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06162749/GOVT-2305-Student-Resource-Handout-for-Foreign-Policy-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030553/GOVT-2305-Student-Resource-Handout-for-Public-Opinion-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030553/GOVT-2305-Student-Resource-Handout-for-Public-Opinion-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030542/GOVT-2305-Student-Resource-Handout-for-Interest-Groups-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030542/GOVT-2305-Student-Resource-Handout-for-Interest-Groups-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030549/GOVT-2305-Student-Resource-Handout-for-Political-Parties-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030549/GOVT-2305-Student-Resource-Handout-for-Political-Parties-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030532/GOVT-2305-Student-Resource-Handout-for-Elections-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030532/GOVT-2305-Student-Resource-Handout-for-Elections-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183945/GOVT-2305-Student-Resource-on-Media-wide-rule-version.pdf

e govt-2305-student-resource-handout-on-civil-liberties-wide-

rule-version
e govt-2305-student-resource-handout-civil-rights-wide-rule-

version
Note-Taking Boxes-Narrow,/College Rule Versions

e govt-2305-student-resource-us-government-handout-

narrow-rule
e govt-2305-student-resoruce-constitutions-and-contracts-

handout-narrow-rule-version

e govt-2305-student-resource-federalism-handout-narrow-

rule-version
e govt-2305-student-resource-u-s-courts-handout-narrow-

rule-version
e govt-2305-student-resource-handout-for-congress-narrow-

rule-version
e govt-2305-student-resource-handout-for-the-president-

narrow-rule-version

¢ govt-2305-student-resource-handout-for-the-bureaucracy-

narrow-rule-version

e govt-2305-student-resource-handout-for-domestic-policy-

narrow-rule-version

e govt-2305-student-resource-handout-for-foreign-policy-

narrow-rule-version

* govt-2305-student-resource-handout-for-public-opinion-

narrow-rule-version

e govt-2305-student-resource-handout-for-interest-groups-

narrow-rule-version

e govt-2305-student-resource-handout-for-political-parties-

narrow-rule-version

e govt-2305-student-resource-handout-for-elections-narrow-

rule-version
e govt-2305-student-resource-on-media-narrow-rule-version

e govt-2305-student-resource-handout-on-civil-liberties-
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183940/GOVT-2305-Student-Resource-Handout-on-Civil-Liberties-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183940/GOVT-2305-Student-Resource-Handout-on-Civil-Liberties-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183936/GOVT-2305-Student-Resource-Handout-Civil-Rights-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183936/GOVT-2305-Student-Resource-Handout-Civil-Rights-wide-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183952/GOVT-2305-Student-Resource-US-Government-Handout-Narrow-Rule1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183952/GOVT-2305-Student-Resource-US-Government-Handout-Narrow-Rule1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183922/GOVT-2305-Student-Resoruce-Constitutions-and-Contracts-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183922/GOVT-2305-Student-Resoruce-Constitutions-and-Contracts-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183928/GOVT-2305-Student-Resource-Federalism-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183928/GOVT-2305-Student-Resource-Federalism-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183948/GOVT-2305-Student-Resource-U.S.-Courts-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183948/GOVT-2305-Student-Resource-U.S.-Courts-Handout-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160925/GOVT-2305-Student-Resource-Handout-for-Congress-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160925/GOVT-2305-Student-Resource-Handout-for-Congress-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160947/GOVT-2305-Student-Resource-Handout-for-The-President-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160947/GOVT-2305-Student-Resource-Handout-for-The-President-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160941/GOVT-2305-Student-Resource-Handout-for-The-Bureaucracy-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160941/GOVT-2305-Student-Resource-Handout-for-The-Bureaucracy-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160932/GOVT-2305-Student-Resource-Handout-for-Domestic-Policy-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06160932/GOVT-2305-Student-Resource-Handout-for-Domestic-Policy-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06162747/GOVT-2305-Student-Resource-Handout-for-Foreign-Policy-narrow-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/06162747/GOVT-2305-Student-Resource-Handout-for-Foreign-Policy-narrow-rule-version1.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030551/GOVT-2305-Student-Resource-Handout-for-Public-Opinion-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030551/GOVT-2305-Student-Resource-Handout-for-Public-Opinion-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030539/GOVT-2305-Student-Resource-Handout-for-Interest-Groups-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030539/GOVT-2305-Student-Resource-Handout-for-Interest-Groups-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030545/GOVT-2305-Student-Resource-Handout-for-Political-Parties-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030545/GOVT-2305-Student-Resource-Handout-for-Political-Parties-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030530/GOVT-2305-Student-Resource-Handout-for-Elections-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/07030530/GOVT-2305-Student-Resource-Handout-for-Elections-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183942/GOVT-2305-Student-Resource-on-Media-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183938/GOVT-2305-Student-Resource-Handout-on-Civil-Liberties-narrow-rule-version.pdf

narrow-rule-version

e govt-2305-student-resource-handout-civil-rights-narrow-

rule-version
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https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183938/GOVT-2305-Student-Resource-Handout-on-Civil-Liberties-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183933/GOVT-2305-Student-Resource-Handout-Civil-Rights-narrow-rule-version.pdf
https://s3-us-west-2.amazonaws.com/courses-images/wp-content/uploads/sites/430/2016/11/05183933/GOVT-2305-Student-Resource-Handout-Civil-Rights-narrow-rule-version.pdf

10. Helpful Charts and
Diagrams

A few of the charts and diagrams from the textbook chapters are
included here in .pdf printable format for students.

* Chart for Reapportionment and Redistricting

o govt-2305-student-resource-reapportionment-pie-chart

» Diagram of the Policy Making Process

o govt-2305-student-resource-policy-making-diagram

¢ Chart of the Powers of Govenment

o govt-2305-student-resource-government-powers-chart

e Chart of a Federal Structure of Government

o govt-2305-student-resource-federal-structure-of-

government-chart

* Chart of the Types of Jurisdiction in the Court System

o govt-2305-government-types-of-jurisdiction-chart

* Chart of Goods in Society

o govt-2305-government-types-of-goods-chart

¢ Chart of the Basic Functions of Government

o govt-2305-government-functions-of-government-chart

* Chart on Courts and the Policy Making Process

o govt-2305-government-courts-and-policymaking-

process-chart
* Chart of Agents of Socialization

o govt-2305-government-agents-of-socialization-chart
e Chart of the Amendments to the U. S. Constitution

o govt-2305-government-27-amendments-chart
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1. United States Government:
Where do we start?

...where you vote as you please.
Where the privileges of democracy
o | w;“; “’ belong to all people equally...where

your government is your servant,

g not your master  This is your America

The right to vote is an important feature of the nation’s system of
government; and, over the years, many people have fought and sacrificed to
obtain or maintain this right. Why do people often ignore this means of civic
engagement? (credit: modification of work-National Archives and Records
Administration)

The United States has relied on citizen participation to govern at
the local, state, and national level as a representative republic. The
right to participate in government is an important pillar of this
republic. The people have known that and valued that right enough
to fight for and then defend it over nearly two and a half centuries.
Active civic participation is at once foundational to a free society,
under assault from political agendas, and taken for granted by too
many.

The founders of the United States were originally focused on
freedom from the tyranny of a remote and arrogant monarchy.
While forming a new independent government, they realized an
opportunity to draw on the wisdom of revered political
philosophers and centuries of experience with European states and
governance. A government structure and process to serve the
current and future interests of the people resulted. Perhaps most

United States Government: Where do
we start? | 29



importantly, the resulting representative republic-centered on civic
participation and control-is able to meet the people’s changing
interests over time.

Consider the very issue of participation. At the founding, only free
white land-owning males participated. Over time, their privileged
control gradually gave way to codified equal participation for all
citizens. Only a government structured for ultimate control by the
people, would be able to evolve the very definition of the governing
people themselves. The definition of the people has changed over
time. The struggle to include more groups of people to participate
on equal footing has been long and difficult. The fact that each
group continued the struggle is evidence of the value they place
on our representative republic and the opportunities equal
participation affords them.

The World War II era poster shown above depicts voting as an
important part of the fight to keep the United States free. Voting
is both a right worth protecting and a tool for engagement,
which ensures the government serves the people rather than the
reverse.

United States Government: Questions to

Consider

Why are governments necessary to society?
What does government do to serve the people?
What functions should governments perform?
What forms of government exist?

How do these forms differ?

S Ul W N

How can citizens engage with government and
participate in the crucial process of governing?
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2. United States
Government: Why form a
government?

Learning Objectives

e Define Basic Forms of Government

*  Examine Various Forms of Government

e  Consider the Level of Order/Control Exerted Over
Citizens by Various Forms of Government

e  Comprehend Basic Functions of Government

People compete for resources, recognition, power, territory, etc.
This competition is controlled by government, which defines and
manages the ground rules.

Thomas  Jefferson  writes in the  Declaration of
Independence that “political bands” of government connect citizens
of a nation. These connections of government may “secure”
individual rights and manage competition if the form of government
chosen balances protection of liberty and provision of security.1

. Library of Congress, Primary Documents in American
History, Declaration of Independence at
https: //www.loc.gov/rr/program/bib/ourdocs/
DeclarInd.html?&loclr=rec004
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People form a government and agree to rules and even written
contracts in order to protect their liberties and rights. No
government is perfect. Government sometimes regulates what we
eat, where we go to school, what kind of education we receive, how
our tax money is spent, and what we do in our free time. Americans
are often unaware of the extent of government intervention in their
lives.

What is government and why would we even
want one?

The term government describes the means by which a society
organizes itself and allocates authority in order to accomplish goals
and provide benefits. Countries provide benefits via different
governmental forms and structures. Most governments seek to
provide defense, education, health care, and an infrastructure for
transportation and trade for their citizens. The form of
governmental organization a country choses should not be
confused with politics, gaining and exercising control of processes
for setting and achieving goals, especially those related to the
division of resources within a nation.

John Locke, an English political philosopher of the seventeenth
century, posited that all people have natural and unalienable
(inseparable) rights to life, liberty, and property. If people have
natural rights of self-determination, does it then follow that all
social contracts/governments should involve individual consent
from the people? In the eighteenth century, in Great Britain’s North
American colonies and later in France, this political thought
developed into the idea that people should govern themselves
through elected representatives; and, only representatives chosen
by the people should make laws and institute control.
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Consider the Original

The Structure of the Government Must Furnish the
Proper Checks and Balances Between the Different
Departments
From the New York Packet.

Friday, February 8, 1788.

Author: Alexander Hamilton or James Madison
To the People of the State of New York:

[...] “But what is government itself, but the greatest of all
reflections on human nature? If men were angels, no
government would be necessary. If angels were to govern
men, neither external nor internal controls on government
would be necessary. In framing a government which is to be
administered by men over men, the great difficulty lies in
this: you must first enable the government to control the
governed; and in the next place oblige it to control itself”

[.]P

Why would we want any other individual or group to have any type
of control over our lives or property? Individuals would not need
to band together for order or control if everyone respected each
other’s lives, liberty and property 100% of the time. Unfortunately,
this is not the case with some individuals who seek to take away

. Congress.gov Resources, The Federalist Papers at
https: //www.congress.gov/resources/display/content/
The+Federalist+Papers#TheFederalistPapers-51
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others’ lives, curtail others’ liberty, or deprive others of property;
therefore, governments are established to protect against such
usurpations. The individuals organizing governmental control and
imposition of order for the new United States of America clearly
stated the goals of good government in the Preamble to the contract
for this new constitutional republic (their choice of governmental
form). They sought balance in government between liberty and
order.

While most governments seek to establish order and control, not
all seek to protect liberty or property.

i farersnmaarsl Cosviied[Onded [T s PR S ST T o Eurepd BaERH [ o)l Cgd 10
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In a republic (or what is commonly described as a representative
democracy), citizens do not govern directly. They elect
representatives to make decisions and pass laws in the best
interests of the people. U.S. citizens vote for members of Congress,
the president and vice president, members of state legislatures,
governors, mayors, and members of town councils and school
boards to act on their behalf. Most representative governments
favor majority rule: the opinions of the majority of the people have
more influence with government than those of the minority. If the
number of elected representatives who favor a proposed law is
greater than those who oppose it, the law will be enacted. However,
in representative governments like the United States, minority
rights are protected: people cannot be deprived of certain rights
even if an overwhelming number of people think that they should be
deprived.

Even though the number of Americans who believe in the
authority of a Higher Power far outweigh the number who do not,
the minority is still protected. Because decisions are made through
majority rule, making your opinions known and voting (for
individuals who make decisions affecting all citizens) are influential
forms of civic engagement in a republic.
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A generalized view of a few basic forms of government reveal the reality that
most actual governments around the world are a mix of elements listed in this
chart.

In a direct democracy, unlike a republic or representative
democracy, people participate directly in government decisions. In
ancient Athens, the most famous example of a direct democracy,
all male citizens were allowed to attend meetings of the Assembly.
Here they debated and voted for or against all proposed laws.
Americans vote for people to represent them and make laws on their
behalf. They may sometimes vote directly on issues. For example,
a referendum or proposed law may be placed on the ballot for
citizens to vote on directly, taking the matter out of the hands of
the state legislature. At New England town meetings, all residents
are allowed to debate decisions affecting the town. Such occasions
provide additional opportunities for civic engagement. Direct
control is often more effective at local levels of government,
becoming unmanageable as populations increase.
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At the other end of the
political spectrum are elite-
driven forms of government. In
a monarchy, one ruler, usually a

hereditary ruler, holds political

power. Although the power of Residents of Boxborough,
Massachusetts, gather in a local hotel
to discuss issues affecting their town.
law, and such kings and queens New England town meetings provide
an opportunity for people to
experience direct democracy. This
legislature, this is not always tradition has lasted for hundreds of
years. (credit: modification of work by
Liz West)

some monarchs is limited by
often rule along with an elected

the case. Kingdoms such as
Saudi Arabia, Qatar, and the
United Arab Emirates have absolute monarchs with unrestricted
power. Another nondemocratic form of government is oligarchy, in
which a handful of elite members of society, often from the
same political party, hold all political power. In Cuba and China, only
members of the Communist Party are allowed to vote or hold public
office, and the party's most influential members make all
government decisions. Some nondemocratic societies are
totalitarian in nature. Under totalitarianism, the government
controls all aspects of citizens’ lives. Citizens’ rights are limited and
government does not allow political criticism or opposition. North
Korea is an example of a totalitarian government.
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The CIA website provides information about the types
of government across the world.

Consider the Original

“Society in every state is a blessing, but Government,
even in its best state, is but a necessary evil; in its worst
state an intolerable one: for when we suffer, or are exposed
to the same miseries BY A GOVERNMENT, which we might
expect in a country WITHOUT GOVERNMENT, our calamity
is heightened by reflecting that we furnish the means by
which we suffer”

Thomas Paine3

The framers of government in the new United States of America
understood the dangers of anarchy, the problems of monarchy (the
oppressions of a distant and disengaged monarchy spurred a desire
for revolt) and oligarchy, the repression of tyranny, and the
impracticality of direct democracy. The new country was already
too large and diverse for direct democracy. A representative
republic was their choice-citizen control via elected
representatives. They also had a clear understanding of the

. https: //catalog.loc.gov/vwebv/
holdingsInfo?searchld=6939&recCount=25&recPointer=9
&bibld=1164811
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functions they wished the republic’s representatives to implement
on behalf of citizens.

Basic Functions of Government

Consider the Original

The preamble to the Constitution clearly outlines the
basic functions of government stating,

We the People of the United States, in Order
to form a more perfect Union, establish Justice,
insure domestic Tranquility, provide for the
common defence, promote the general Welfare,
and secure the Blessings of Liberty to ourselves
and our Posterity, do ordain and establish this
Constitution for the United States of America.4

What are these six (6) goals for government?

1. unify (form a union) to maintain order and liberty
2. formulate rules to establish order and a means of carrying out

4. Charters of Freedom, National Archives,
http: //www.archives.gov/exhibits /charter/
constitution_ transcript.html
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punishment (establish justice) for anyone overstepping the
rules

3. make sure the new rules and punishments help keep order
within the boundaries of the nation(domestic tranquility)

4. make sure the union protects its citizens from invasion &
threats-military, political, and economic(common defense)

5. promote social, political, and economic prosperity while
supporting the provision of basic necessities for those not able
to do for themselves (general welfare)

6. maintain (secure liberty) individual liberties against excessive
government encroachment

These goals outline difficult tasks requiring delicate balance.

Basic Functions of Government

form a union/strength in unity

set up a system of justice/accountability

keep people safe & secure/domestically

provide for defense of the nation

promote the general welfare of citizens

protect people’s liberties

Most governments work to balance governing tasks within a
specific economic framework. The United States government
works closely with its capitalist economic system. The
interconnectedness of the two affect the distribution of goods and
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services. The market provides many needed goods and services. An
ample supply of food, clothing, and housing are provided by private
businesses earning a profit in return. These goods and services are
known as private goods.

The market cannot provide everything (in enough quantity or
at low enough prices) to meet everyone’s needs. Therefore, the
government also provides goods or services-public goods. Two
such public goods are national security and education.

If you wish to avoid traffic in a large metropolitan area, you may
choose to pay a fee to drive on a less conjested toll road. Toll goods
are available to people if they can pay the price. Toll goods occupy
a middle ground between public and private goods. All parents may
send their children to public schools in the United States, or they
may choose to send their children to a private school which will
charge them fees. Unlike private or toll goods, public goods are
typically available to all.
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At the federal, state, and local level, government provides stability
and security as well as goods and services. Security and safety
require some form of military establishment and also police, fire
departments, and other first responders. Government provides
other valuable goods and services such as public education, public

. Paul A. Samuelson. 1954. "The Pure Theory of Public
Expenditure,’ Review of Economics and Statistics 36, No.
4: 387-389.
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transportation, mail service, and food, housing, and health care for
the poor. If a house catches on fire, the fire department does not
demand payment before they put the fire out. If someone breaks
into a house and tries to harm the occupants, the police will try to
protect them and arrest the intruder, but the police department will
not request payment for services rendered. The provision of these
goods and services is funded by citizens paying into the general
tax base. No public goods are “free” Public goods are funded by all
taxpayers and available based either on need or entitlement.

A fire department ambulance rushes to the rescue in Chicago. Emergency
medical services, fire departments, and police departments are all paid for by
government through the tax base, and they provide their services without an
additional charge. (credit: Tony Webster)

Government also performs the important job of protecting common
goods: goods that all people may use free of charge but are of
limited supply, such as fish in the sea or clean drinking water.
Because everyone can use these goods, they must be protected so a
few people do not take everything that is available and leave others
with nothing.

United States Government: Why form a government? | 41



This federal website shares information
about the many services the government provides.

Fishing Regulations

Governments regulate public access to common
goods like natural resources, which may be of limited
supply. If more public schools are needed, the
government may build more. Public lands and wildlife,
however, are not goods the government can simply
multiply if supply falls due to demand. Indeed, if some
people take too freely from the supply of common
goods, there will not be enough left for others to use.

Government currently regulates access to fish (a
common good of limited supply) in order to ensure
against extinction-sustainability. Environmentalists
want to set strict fishing limits. Commercial fishers
resist limits. Fishing limits are set by a combination of
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scientists, politicians, local resource managers, and
. . . 6
groups representing the interests of fishers.

Fishing provides income, as well as food, for many Americans.
Without government restrictions on the kinds and number of fish
that can be caught, the fish population might decline and certain
species might become extinct. (credit: Michael L. Baird)

Besides providing goods to citizens and maintaining public safety,
most governments also provide a means for citizens to participate
and make their opinions known to those in positions of power.
Western democracies like the United States, Britain, France, and
others protect citizens’ freedom of speech and a free press. These
nations, and others in the world, also allow citizens to vote.

. Juliet Elperin, "U.S. Tightens Fishing Policy, Setting 2012
Catch Limits for All Mandated Species," Washington Post,
8 January 2012.
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Politics is a power struggle for control of the process by which
choices are made regarding allocation of goods and resources as
well as the pursuit of social, political and economic policy. Politics
is the process of who gets what and how. If government chooses
to support an ideal such as individualism, it may choose to loosen
regulations on business and industry or to cut taxes so that people
have more money to invest in business. If it chooses to support
an ideal such as egalitarianism, which calls for equal treatment for
all and the destruction of socioeconomic inequalities, it may raise
taxes in order to be able to spend more on public education, public
transportation, housing for the poor, and care for the elderly. If, for
example, the government is more concerned with national security
than with individual liberty, it may authorize the tapping of people’s
phones and restrict what newspapers may publish. If liberty is more
important, then government will place greater restrictions on the
extent that law enforcement agencies can intrude upon citizens’
private communications. The political process and the input of
citizens help determine the answers when protection of liberty and
provision of security conflict.

Civic engagement, or the participation that connects citizens to
government, is a vital ingredient of politics. In the United States,
citizens play an important role in influencing what policies are
pursued, what values the government chooses to support, what
initiatives are granted funding, and who gets to make the final
decisions. Political engagement can take many forms: reading about
politics, listening to news reports, discussing politics, attending (or
watching televised) political debates, donating money to political
campaigns, handing out flyers promoting a candidate, voting,
joining protest marches, and writing letters to their elected
representatives.

44 | United States Government: Why form a government?



Questions to Consider

1. What form of government exerts almost 100%
control over citizens?

2. What term describes a lack of government, order,
or control?

3. Why did the founders compromise with a
representative republic?

4.  What are the six functions of government laid out
by the Preamble to the Constitution?

5.  What is the difference between a public good and a
private good?

6. Isitright to interfere with people’s ability to earn
money in order to protect the access of future
generations to the nation’s common goods?

7. What is the difference between a representative
democracy and a direct democracy?

Terms to Remem l?@ r

anarchy-absence of government, order, control

common goods-goods that all people may use but that
are of limited supply

Declaration of Independence-written reasoning for
political and economic separation between colonies in
America and Great Britain
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democracy-a form of government where political power
rests in the hands of the people; majority rule; minority
rights may be ignored

dictatorship-excessive regulation of public and private
lives of individuals subject to government

direct democracy-a form of government where people
participate directly in making government decisions instead
of choosing representatives to do this for them

government-the means by which a society organizes
itself and allocates authority in order to accomplish
collective goals

majority rule-a fundamental principle of democracy; the
majority should have the power to make decisions binding
upon the whole

minority rights—protections for those who are not part
of the majority

monarchy-a form of government where one ruler,
usually a hereditary one, holds political power

oligarchy-a form of government where a handful of elite
society members hold political power

political power-influence over a government’s
institutions, leadership, or policies

politics-struggle for power over the process by which we
decide how resources will be allocated and which policies
government will pursue

preamble-beginning statement

private goods-goods provided by private businesses that
can be used only by those who pay for them

public goods—-goods provided by taxpayers to the
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government that anyone can use and that are available to
all without charge/fees

representative democracy-a form of government where
voters elect representatives to make decisions and pass
laws on behalf of all the people instead of allowing people
to vote directly on laws

republic-indirect rule by citizens’ representatives

toll goods-goods that are available to many people but is
used only by those who can pay the price for use

totalitarianism-a form of government where
government is all-powerful and citizens have no rights

tyranny-excessive control by individual, group, or
government

United States Government: Why form a government? | 47



13. United States
Government: Who is in
control?

Learning Objectives
C

»  Define important concepts such as unalienable
rights and consent of the governed

e Understand basic theories of government-elitism
and pluralism

*  Acknowledge the existence of tradeoffs

The United States allows its citizens to participate in government in
many ways. In fact, the republic is based upon the ideas of consent
and individual participation. If each individual, regardless of birth
or circumstances, has value and possesses unalienable rights,
individuals may band together to protect and defend these rights.
If individuals believe these rights are unalienable (inseparable) from
the human condition either by human reasoning or personal
recognition of divine authority, they may also believe that no
government should separate them from their rights to life, liberty,
and property without their consent. Individuals in the new republic
formed a government based upon consent; unfortunately, consent
was not expanded to all individuals living within the borders of the
new nation at the time of formation. Ideally, all individual citizens
would acknowledge consent for the government while allowing this
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government to balance protection of individual liberty with
maintenance of security and order.

The formation of representative government implied citizen
participation in choice of representation. The United States has
many different levels and branches of government that any citizen
or group might approach with concerns about protection of liberty
and property or maintenance of order and security. Who is really
in control of the government? Many people believe evidence
indicates U.S. citizens, especially as represented by competing
groups, are able to influence government actions. Some political
theorists, however, argue that this is not the case. They claim that
only a minority of economic and political elites have any influence
over government.

ELITISM VS. PLURALISM

Many Americans fear that a set of elite citizens control government
and others have no influence. This belief is called the elite theory
of government or elitism. In contrast to that perspective is the
pluralist theory of government, which says political power rests
with competing interest groups sharing influence in government.
Pluralist theorists assume that citizens who want to get involved do
so because of the abundant access points to government. That is,
the U.S. system with several levels and branches has many places
where people and groups can engage and influence the
government.

The foremost supporter of elite theory was C. Wright Mills. In his
book, The Power Elite, Mills argued that government was controlled
by a combination of business, military, and political elites.!

. C. Wright Mills. 1956. The Power Elite. New York: Oxford
University Press.
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Most political elites are highly educated, often graduating from
prestigious universities. According to elite theory, the wealthy use
their power to control the nation’s economy such that those with
little influence cannot advance economically. Wealth or political
connections allow the elite to secure for themselves the politically
important positions used to make decisions and allocate resources
in ways that benefit this group. Politicians do the bidding of the
wealthy instead of attending to the needs of ordinary people. Those
who favor government by the elite believe the elite are better fit to
govern and that average citizens are content to allow them to do

2
so.

In apparent support of the m
elite perspective, one-third of

U.S. presidents have attended e

Ivy League schools, a much
higher percentage than the rest Q

.3
of the U.S. population. The four most recent U.S. presidents

All four of the most recent have all graduated from an Ivy League
university.

U.S. presidents attended Ivy
League schools such as

. Jack L. Walker. 1966. "A Critique of the Elitist Theory of
Democracy,’ The American Political Science Review 60,
No. 2: 295.

. The Ivy League is technically an athletic conference in
the Northeast comprised of sports teams from eight
institutions of higher education—Brown University,
Columbia University, Cornell University, Dartmouth
College, Harvard University, University of Pennsylvania,
Princeton University, and Yale University—however, the
term is also used to connote academic excellence or
social elitism.
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Harvard, Yale, or Columbia. Among members of the U.S. House of
Representatives, 93 percent have a bachelor’s degree, as do 99
percent of members of the U.S. Senate.*

Fewer than 40 percent of U.S. adults have even an associate’s
degree.

The majority of the men and women in Congress also engaged in
either state or local politics, were business people, or practiced law
before being elected to Congress.

Approximately 80 percent of both the U.S. Senate and the U.S.
House of Representatives are male, and fewer than 20 percent of
members of Congress are people of color. The nation’s laws are
made primarily by well-educated white male professionals and
businessmen.

4. Jennifer E. Manning, "Membership of the 113th Congress:
A Profile," Congressional Research Service, p. 5 (Table 5),
November 24, 2014.

5. Kyla Calvert Mason. 22 April 2014. "Percentage of
Americans with College Degrees Rises, Paying for
Degrees Tops Financial Challenges,’
http: //www.pbs.org /newshour/rundown /percentage-
americans-college-degrees-rises-paying-degrees-tops-
financial-challenges/.

6. Manning, p. 3 (Table 2).
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The makeup of Congress is
important because race, sex,
profession, education, and
socioeconomic class frequently
influence people’s political
interests.

Currently, more than half of

the members of Congress are

This picture depicts the fairly uniform
nature of Congress. Most are men and
nearly all are Caucasian. worth is just over $1 million, and

millionaires; their median net

some have much more.’

As of 2003, more than 40 percent of Congress sent their children
to private schools. Overall, only 10 percent of the American
population does s0.8

Pluralist theory rejects this approach, arguing that although there
are elite members of society they do not control government.
Instead, pluralists argue, political power is distributed throughout
society. Rather than resting in the hands of individuals, a variety
of organized groups hold power, with some groups having more
influence on certain issues than others. Thousands of interest

groups exist in the United States.”

7. Alan Rappeport, "Making it Rain: Members of Congress
Are Mostly Millionaires," New York Times, 12 January
2016.

8. Grace Chen. "How Many Politicians Send Their Kids to
Public Schools?" http: //www.publicschoolreview.com/
blog /how-many-politicians-send-their-kids-to-public-
schools (February 18, 2016).

9. "The Non-Governmental Order: Will NGOs Democratise,
or Merely Disrupt, Global Governance?" The Economist,
9 December 1999.
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10.

11.

Approximately 70-90 percent of Americans report belonging to at
least one group.

According to pluralist theory, people with shared interests will
form groups to make their desires known to politicians. These
groups include environmental advocates, unions, and organizations
representing various business interests. Because most people lack
the inclination, time or expertise necessary to actively advocate
for their interests in Washington, D.C., these groups assume this
role. As groups compete with one another and find themselves
opposed on important issues, government policy forms. In this way,
government policy is shaped from the bottom up and not from the
top down, as in elitist theory. Robert Dahl, author of Who Governs?,
was one of the first to advance the pluralist theory, and argued
that politicians seeking an “electoral payoff” are attentive to the
concerns of politically active citizens and through them become
acquainted with the needs of ordinary people. They will attempt
to give people what they want in exchange for their votes.11 Do
interests groups and lobbying efforts fulfill the original concept of
representative government?

Ronald J. Hrebenar. 1997. Interest Group Politics in
America, 3rd ed. New York: Routledge, 14; Clive S.
Thomas. 2004. Research Guide to U.S. and International
Interest Groups. Westport, CT: Praeger, 106.

Dahl, Who Governs? 91-93.
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The Center for Responsive Politics is a
non-partisan research group that provides data on who
gives to whom in elections. Visit OpenSecrets.org:

Center for Responsive Politics to track campaign

contributions, congressional bills and committees, and
interest groups and lobbyists.

Questions to Consider

1.  What is the difference between elite and pluralist

theory?
2.  Canyou describe unalienable rights?
3.  From what/who/where do unalienable rights arise

or originate?
4. Is citizen consent to government essential to
liberty?
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Terms to Remc’mber

consent-individual citizens of a government recognize
governmental authority over life, liberty, and property;
agree to give up some liberties

elite theory (elitism)-claims political power rests in the
hands of a small, elite group of people

pluralist theory (pluralism)-claims political power rests
in the hands of groups of people; competing groups

unalienable rights-rights possessed by every person;
rights not conferred by the government; individual rights to
life, liberty, and property
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14. United States
Government: Shared Political
Culture and Civic
Engagement

Learning Objectives
C

e Explain the importance of citizens engaging with or
accessing their government

. Discuss shared beliefs, values, and political culture

*  Describe the primary ways Americans can
influence and become engaged with government

e Discuss factors influencing people’s willingness to
become engaged with government

Participation in government matters. Although people may not get
all they desire, they can achieve many goals and improve their lives
through civic engagement. The pluralist theory asserts government
cannot function without active participation by at least some
citizens. Even if we believe the elite make important political
decisions, participation through voting may change which elites
are in powerful positions of authority. Whether individuals think
elites, groups, or people control government, many share beliefs
about American political culture that affect their level of civic
engagement/participation with government.
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SHARED POLITICAL CULTURE: VALUES
AND BELIEFS

The first, and perhaps most crucial, elements of a shared political
culture are values and beliefs. Values are a culture’s standard for
discerning what is good and just in society. Values are deeply
embedded and critical for transmitting and teaching a culture’s
beliefs.

Agents of Socialization

parents, family

friends, peers
education, teachers
books, movies, media

experiences
circumstances
religious practice/leaders
others

Beliefs are the tenets or convictions that people hold to be true.
Individuals in a society have specific beliefs, but they also share
collective values. To illustrate the difference, Americans commonly
believe in the American Dream—that anyone who works hard
enough will be successful and wealthy. Underlying this belief is the
American value that wealth is good and important.
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Values help shape a society by suggesting what is good and bad,
beautiful and ugly, sought or avoided. Consider the value that the
United States places upon egalitarianism or the belief that
everyone should be treated equally by the government regardless of
other factors such as age, ethnicity, socioeconomic status, gender,
etc. The United States also has an individualistic culture, meaning
people place a high value on individualism and independence. In
contrast, many other cultures are collectivist, meaning the welfare
of the group and group relationships are a primary value.
Americans tend to value populism or the belief that the people are
in control of the government and the government should protect
our liberty/freedoms whether political, social or economic.
Additionally, most Americans think capitalism or a market based
economy is the best economic system.

Living up to a culture’s values can be difficult. It is easy to value
good health, but it is hard to quit smoking. Cultural diversity and
equal opportunities for all people are valued in the United States,
yet the country’s highest political offices have been dominated by
white men.

Values often suggest how people should behave, but they do not
accurately reflect how people do behave. Values portray an ideal
culture, the standards society would like to embrace and live up to.
But ideal culture differs from real culture, the way society actually
is, based on what occurs and exists. In an ideal culture, there would
be no traffic accidents, murders, poverty, or racial tension. But
in real culture, police officers, lawmakers, educators, and social
workers constantly strive to prevent or repair those accidents,
crimes, and injustices.

58 | United States Government: Shared Political Culture and Civic
Engagement



One way societies strive to put values into action is through
rewards, sanctions, and punishments. When people observe the
norms of society and uphold its values, they are often rewarded. A
boy who helps an elderly woman board a bus may receive a smile
and a “thank you” A business manager who raises profit margins
may receive a quarterly bonus. People sanction certain behaviors
by giving their support, approval, or permission, or by instilling
formal actions of disapproval and nonsupport. Sanctions are a form
of social control, a way to encourage conformity to cultural norms.
Sometimes people conform to norms in anticipation or expectation
of positive sanctions: good grades, for instance, may mean praise
from parents and teachers. From a criminal justice perspective,
properly used social control is also inexpensive crime control.
Utilizing social control pushes most people to conform to societal
rules, regardless of whether authority figures (such as law
enforcement) are present.

When people go against a society’s values, they are punished.
A boy who shoves an elderly woman aside to board the bus first
may receive frowns or even a scolding from other passengers.l A
business manager who drives away customers will likely be fired.
Breaking norms and rejecting values can lead to cultural sanctions
such as earning a negative label—lazy, no-good bum—or to legal
sanctions, such as traffic tickets, fines, or imprisonment.

1. Singh v. Baidwan (2016) http: //cdn.ca9.uscourts.gov/
datastore/memoranda/2016 /06 /02 /14-16287.pdf
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Values are not static; they vary
across time and between
groups as people evaluate,
debate, and change collective
societal beliefs. Values also vary
from culture to culture. For

example, cultures differ in their

REERREET < S

In many parts of Africa and the Middle values about what kinds of

East, it is cons.idergd normal for men physical closeness are
to hold hands in friendship. How . . . .

would Americans react to these two appropriate in public. It is rare
soldiers? (Photo courtesy of Geordie to see two male friends or

Mott/Wikimedia C . .
ott/ Wikimedia Commons) coworkers holding hands in the

United States where that
behavior often symbolizes romantic feelings. But in many nations,
masculine physical intimacy is considered natural in public. This
difference in cultural values came to light when people reacted to
photos of former president George W. Bush holding hands with the
Crown Prince of Saudi Arabia in 2005. A simple gesture, such as
hand-holding, carries great symbolic differences across cultures.

POPULISM: HOW DO PEOPLE GET
INVOLVED?

If Americans value populism and want the people rather than elites
in charge of the government, why are fewer people today active
in politics than in the past? Political scientist Robert Putnam has
argued that civic engagement is declining; although many
Americans may report belonging to groups, these groups are usually
large and impersonal. People who join groups such as Amnesty
International or Greenpeace may share certain values and ideals
with other members of the group, but they do not actually interact
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with these other members.? Putnam argues that a decline in social
capital—"the collective value of all ‘social networks’ [those whom
people know] and the inclinations that arise from these networks
to do things for each other’—accompanies an observed decline in

membership in small, interactive glroups.3

To learn more about political
engagement in the United States, read “The Current
State of Civic Engagement in America” by the Pew

Research Center.

Civic engagement can increase the power of ordinary people to
influence government actions. Even those without money or
connections to influential people can influence the policies
affecting their lives and change the direction of government. U.S.
history is filled with examples of people actively challenging the

. Robert D. Putnam. 2001. Bowling Alone: The Collapse and
Revival of American Community. New York: Simon &
Schuster, 75.

. ———.1995. "Bowling Alone: America’s Declining Social
Capital,’ Journal of Democracy 6: 66-67, 69; "About Social
Capital," https: //www.hks.harvard.edu/programs/
saguaro/about-social-capital (May 2, 2016).
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power of elites, gaining rights for themselves, and protecting their
interests. Slavery was once legal in the United States and large
sectors of the U.S. economy were dependent on this forced labor.
Slavery was outlawed and blacks were finally recognized as
possessing citizenship and individual rights-resulting from
abolitionists’ pressure. Although some abolitionists were wealthy
white men, most were ordinary people including men and women
of both races. White women and blacks were able to actively assist
in the campaign to end slavery despite the fact that, with few
exceptions, they were unable to vote.

The print above, published in 1870, celebrates the extension of the right to vote
to African American men. The various scenes show legal rights denied to
African Americans.

The rights gained by these activists and others have dramatically
improved the quality of life for many in the United States. Civil
rights legislation did not focus solely on the right to vote or to hold
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public office; it also integrated schools and public accommodations,
prohibited discrimination in housing and employment, and
increased access to higher education. Activists for women’s rights
fought for and won greater reproductive freedom for women, better
wages, and access to credit. Only a few decades ago, homosexuality
was considered a mental disorder, and intercourse between
consenting adults of the same sex was illegal in many states.

Activism may also improve people’s lives in less dramatic ways.
Working to make cities clean up vacant lots, destroy or rehabilitate
abandoned buildings, build more parks and playgrounds, pass
ordinances requiring people to curb their dogs, and ban late-night
noise greatly improves people’s quality of life. The actions of
individual Americans can make their own lives better and improve
their neighbors’ lives as well.

Government cannot work effectively without the participation of
informed citizens. Engaged citizens familiarize themselves with the
most important issues confronting the country and with the plans
different candidates have for dealing with those issues. They vote
for the candidates they believe will be best suited to the job, and
they may join others to raise funds or campaign for those they
support. They inform their representatives how they feel about
important issues. Through these efforts and others, engaged
citizens let their representatives know what they want and thus
influence policy. Only then can government actions accurately
reflect the interests and concerns of the majority. Even people who
believe the elite rule government should recognize that it is easier
for them to do so if ordinary people make no effort to participate in
public life.

PATHWAYS TO ENGAGEMENT

People can become civically engaged in many ways, either as
individuals or as members of groups. Some forms of individual
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engagement require very little effort. Awareness is the first step
toward engagement. News is available from a variety of reputable
sources, such as newspapers like the Wall Street Journal,
The Washington Post, and the New York Times; national news shows,
including those offered by the Public Broadcasting Service and
National Public Radio; and reputable internet sites.

Another form of individual engagement is to write or email
government representatives. Filing a complaint with the city council
is another avenue of engagement. City officials cannot fix problems
of which they are unaware. Responding to public opinion polls,
actively contributing to a political blog, or starting a new blog are all
examples of active engagement.

Voting isa fundamental way toengage with government.
Individual votes do matter. City council members, local judges, some
local law enforcement officials, mayors, state legislators, governors,
and members of Congress are all chosen by popular vote. Although
the president of the United States is not chosen directly by popular
vote but by a group called the Electoral College, the votes of
individuals in their home states determine how the Electoral College
ultimately votes. Registering to vote beforehand is necessary in
most states and many states allow registration online.

Individuals may engage by
attending  political  rallies,
donating money to campaigns,
and signing petitions. Starting a
petition of one’s own is
relatively easy, and some
websites  that  encourage

involvement provide petitions

Voters line up to vote early outside an ~ that can be circulated through
Ohio polling station in 2008. Many
who had never voted before did so

because of the presidential candidacy ~ survey is another simple way to

of Barack Obama. (credit: Dean Beeler) o1 your voice heard and be

email. Participating in a poll or

counted.
Young Americans are often reluctant to become involved in
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traditional forms of political activity. They may believe politicians
are not interested in what they have to say, or they may feel their
votes do not matter. However, this attitude has not always prevailed.
Indeed, today’s college students can vote because of the activism
of college students in the 1960s. Most states at that time required
citizens to be twenty-one years of age before they could vote in
national elections. This angered many young people, especially
young men who could be drafted to fight the war in Vietnam. They
argued that it was unfair to deny eighteen-year-olds the right to
vote for the people who had the power to send them to war. As a
result, the Twenty-Sixth Amendment, which lowered the voting age
in national elections to eighteen, was ratified by the states and went
into effect in 1971.

Some people prefer to work with groups when participating in
political activities or performing service to the community. Group
activities can be as simple as hosting a book club or discussion
group to talk about politics. Coffee Party USA provides an online
forum for people from a variety of political perspectives to discuss
issues of concern to them. People who wish to be more active
often work for political campaigns. Helping with fundraising efforts,
handing out bumper stickers and campaign buttons, helping people
register to vote, and driving voters to the polls on Election Day
are all important activities that anyone can engage in. Individual
citizens can also join interest groups promoting causes they favor.

Getting Involved

There is ample opportunity for average citizens to
become active in government, whether through a city
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council subcommittee or another type of local
organization. Civic organizations always need
volunteers, both short and long term.

For example, Common Cause is a non-partisan
organization seeking government accountability. It calls
for campaign finance reform and paper verification of
votes registered on electronic voting machines. Voters
would then receive proof that the machine recorded
their actual vote. This would help to detect faulty
machines that were inaccurately tabulating votes or
election fraud. Common Cause has also advocated that
the Electoral College be done away with and that
presidential elections be decided solely on the basis of
the popular vote.

Check out some other groups...

e  Friends of the Earth mobilizes people to protect

the natural environment
e Grassroots International works for global justice

e The Family Research Council promotes

traditional values
. Eagle Forum supports fewer restrictions on
home schooling
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More active and direct forms
of engagement include protest
marches and demonstrations,
including civil disobedience.
Such tactics were used
successfully in the African

American civil rights movement

After the Southern California wildfires of the 1950s and 1960s and
in 2003, sailors from the USS Ronald
Reagan helped volunteers rebuild

houses in San Pasqual as part of tactics, such as boycotting

Habitat for Humanity. Habitat for businesses of whose policies
Humanity builds homes for

low-income people. (credit: Johansen the activists disapproved, are
Laurel, U. S. Navy) also still common. There are

now ‘“buycotts,” in which

remain effective today. Other

consumers purchase goods and services from companies that give
extensively to charity, help the communities in which they are
located, or take steps to protect the environment.

FACTORS OF ENGAGEMENT

Many Americans engage in political activity on a regular basis. A
2008 survey revealed that approximately two-thirds of American
adults had participated in some type of political action in the past
year. These activities included largely non-personal activities that
did not require significant interaction with others.

. Aaron Smith et al., 1 September 2009. "The Current State
of Civic Engagement in America,’
http: //www.pewinternet.org /2009,/09,/01/the-
current-state-of-civic-engagement-in-america/.
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Americans aged 18-29 were
less likely to become involved in
political activity than older
Americans. A 2015 poll of more
than three thousand young
adults by Harvard
University’s Institute of Politics
revealed that only 22 percent
claimed to be politically
engaged, and fewer than 10
percent said that they belonged
to any type of political

Volunteers fed people at New York’s
Zuccotti Park during the Occupy Wall
Street protest in September 2011.
(credit: David Shankbone)

organization or had volunteered for a political campaign. Only

slightly more claimed they had gone to political rallies.” However,

although Americans under age thirty are less likely than older

Americans to engage in traditional types of political participation,

many remain engaged in activities on behalf of their communities.

One-third reported that they had voluntarily engaged in some form

of community service in the past year

. Harvard Institute of Politics, "Survey of Young

Americans’ Attitudes toward Politics and Public Service,'
Survey, October 30, 2015-November 9, 2015.
http: //www.iop.harvard.edu/sites/default /files_new/
pictures/151208_Harvard_IOP_Fall_2015_Topline.pdf

. Keller, "Young Americans are Opting Out."
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Why are younger Americans less likely to become involved in
traditional political organizations and a more traditional policy
making path? One answer may be that as American politics become
more partisan in nature, young people turn away. Committed
partisanship, which is the tendency to identify with and to support
(often blindly) a particular political party, alienates some Americans
who feel that elected representatives should vote in support of
the nation’s best interests instead of voting in the way their party
wishes them to. When elected officials ignore all factors other than
their party’s position on a particular issue, some voters become
disheartened while others may become polarized. However, a
recent study reveals that it is a distrust of the opposing party and
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not an ideological commitment to their own party that is at the
heart of most partisanship among voters.’

Young Americans are particularly likely to be put off by partisan
politics. More Americans under the age of thirty now identify
themselves as Independents instead of Democrats or Republicans.
Instead of identifying with a particular political party, young
Americans are increasingly concerned about specific issues,
like same-sex marriage.

The likelihood that people will become active in politics also
depends not only on age but on wealth and education. In a 2006
poll, the percentage of people who reported that they were regular
voters grew as levels of income and education increased.

Questions to Consider

1. What kinds of people are most likely to become
active in politics or community service?

2. What political activities can people engage in other
than running for office?

3.  Is citizen engagement necessary for government to
function? Explain.

7. Marc Hetherington and Thomas Rudolph, "Why Don't
Americans Trust the Government?" The Washington Post,
30 January 2014.

8. Keller, "Young Americans are Opting Out."

9. 18 October 2006. "Who Votes, Who Doesn'’t, and Why,'
http: //www.people-press.org /2006/10/18 /who-votes-
who-doesnt-and-why/.
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4. Which is the more important reason for being
engaged: to gain power or improve the quality of life?
Why?

5. Are all Americans equally able to become engaged
in government?

6.  What factors make it more possible for some
people to become engaged than others? What could
be done to change this?

7. Are there problems with allowing interest groups to
exercise influence over government? Explain.

8.  Are you engaged in or at least informed about
actions of the federal or local government?

9.  Are you registered to vote?

10.  How would you feel if you were not allowed to vote
until age twenty-one?

Terms to Remem l’)E r

beliefs-the tenets or convictions that people hold to be
true

capitalism-economic system, a market based economy,
free markets

egalitarianism— the belief that everyone should be
treated equally by the government

ideal culture-the standards society would like to
embrace and live up to

United States Government: Shared Political Culture and Civic
Engagement | 71



individualism-independence of the individual, each
individual has value regardless of any factor of birth or
circumstance

liberties—freedoms possessed because an individual is a
human being with reasoning capabilities; life, liberty and
property; basic freedoms

partisanship-strong support, or even blind allegiance,
for a particular political party

populism-belief that the people are in control of the
government

real culture-the way society actually is

values-a culture’s standard for discerning or determining
what is good and just in society
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PART IV

CONSTITUTIONS AND
CONTRACTS
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15. Constitutions and
Contracts: Why establish

rules for governing?
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If individuals band together to form a government, give their
consent to this government to gain the protection of rights, and
work to maintain collective order and security, it is preferable to put
the rules of consent in writing-a contract. Whether the nation has
13 states or 50 with 3 million or 330 million citizens, a country
as large and diverse as the US needs a written contract between
government and citizens.

The American people have a contract with their government-the
Constitution of the United States of America. Written in 1787 and
amended twenty-seven times, this document is the basis for U.S.
governrnent.1

The US. Constitution is the oldest and shortest written
constitution of the modern era, the culmination of American (as

. credit: modification of work by National Archives and
Records Administration
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well as British/European/Greek/etc.) political thought about
government power. The framers of this contract were not like-
minded individuals aligned in thought or purpose. The Constitution
was born of necessity following the failures of the first revolutionary
government and featured several pragmatic compromises. More
than 225+ years later the U.S. government still requires compromise
to function.

Constitutions & Contracts: Questions to

Consider

1.  What reason would you give for maintaining the
written contract US citizens have with the
government?

2. Would you like to see the contract/constitution
changed? In what way?

3. Would a verbal contract work for government?

4.  Would a contract by handshake work for
government?

5.  Is government more accountable to a written
contract? Why/why not?
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16. Constitutions and
Contracts: Where did the
ideas for the US Constitution
originate?

Learning Objectives
C

* Identify the origins of political thought leading to
the Declaration of Independence

e Identify some of the actions leading to the
American Revolution

Revolution and nation building in America emerged from historical
European roots-not new ideas but old ones led the colonists to
revolt and form a new nation.

Constitutions and Contracts: Where
did the ideas for the US Constitution



Where did ideas for revolution arise?

Most people understand the
idea of natural or unalienable
rights, believing no other
individual or  government
has the right to take away their
life, restrict their liberty, or
take their property-without a
very good reason.

People often band together
to protect life, liberty and
property. These bands may
have a contractual agreements
because individuals and

governments do not always

. ) John Locke was one of the most
respect the life, liberty, and influential thinkers of the
property of others. Throughout Enlightenment. His writings form the

. basis for many modern political ideas.
history few governments have

recognized individual rights. John Locke, a seventeenth-century
English philosopher, wrote about the relationship between
government and unalienable or natural rights (whether arising from
a belief in a higher power bestowing these rights or from a human
ability to reason that such rights exist).

Locke was not the first to suggest such rights. The English elites
sought to protectlives, liberties, and property of English
freemen long before the settling of North American colonies. In 1215,
King John signed Magna Carta—a contract protecting life, liberty,
and property-“No freemen shall be taken, imprisoned . . . or in
any way destroyed . . . except by the lawful judgment of his peers
or by the law of the land” While Magna Carta afforded protections
only to the English barons who were in revolt against King John
in 1215, these protections were considered a cornerstone of liberty
for freemen of all socio-economic conditions by the time of the
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American Revolution—rights always possessed by the people but
begrudgingly acknowledged by King John. A belief in unalienable
or natural rights of all human beings precludes a belief that rights
are only protected by government and not granted or conveyed by
government.

The problem with Magna Carta is significant. If a king may grant
rights, a king may remove rights. If rights are unalienable (not
granted by any individual or government), people may never be
separated from theserights to life, liberty and property.
Governments may protect the rights or infringe /restrict them, but
they do not bestow or grant them.

Locke also addressed the purpose of government. For centuries
monarchies claimed their authority originated from God. Locke,
however, asserted that human beings created government. People
sacrifice some freedom in exchange for government protection of
their lives, liberty, and property. Locke called this implicit
agreement between a people and their government the social
contract. Should government deprive people of their rights by
abusing its authority, the contract was broken and the people were
no longer bound by its terms.
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The people could thus
withdraw their consent to obey
and form another government
for their protection-popular
sovereignty. For Locke,
withdrawing consent meant
replacing one monarch with
another.

Why revolt?
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) ) The Sons of Liberty circulated this
How did disagreement move sensationalized version of the events of

from thought to war? Over March 5, 1770, in order to promote the
’ rightness of their cause; it depicts

time the British monarchy British soldiers firing on unarmed
came to treat colonists Civilians in the event that became

. known as the Boston Massacre. Later
differently from other freemen  yortrayals would more prominently

living in Britain. Learned men feature Crispus Attucks, an African
h lonies’  eli American who was one of the first to
among the colonies elites, e Eight British soldiers were tried

familiar with the works of formurderasaresult of the
Locke and other political confrontation.
philosophers boldly sought a
solution. Appeals to the monarchy failed. Parliament and King
George III made decisions for colonists without their input/
consent. Colonists’ rights to property (taxes and quartering of
soldiers without consent) were taken from them. Ultimately, these
colonial elites determined the social contract was broken, and they
sought a means of self-government. Separation was the solution.
Following the Boston Massacre, resistance to British rule grew. In
December 1773, a group of Boston men boarded a ship in Boston
harbor and threw a cargo of tea into the water. The protest
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concerned granting of a monopoly on tea to the British East India
Company, which many colonial merchants resented.!

This act of defiance became known as the Boston Tea Party.
Today, many who do not agree with the positions of the Democratic
or Republican parties have organized themselves into an
oppositional group called the Tea Party.

(a) (b)

Members of the modern Tea Party movement claim to represent the same
spirit as their colonial forebears in the iconic lithograph The Destruction of
Tea at Boston Harbor (a) and protest against what they perceive as
government’s interference with people’s rights. In April 2010, members of a
Tea Party Express rally on the Boston Common signed a signature wall to
record their protest (b). (credit b: modification of work by Tim Pierce)

In 1774, Parliament responded to colonial defiance with laws called
the Coercive Acts, punishing Boston for leading resistance to British
rule. These acts interfered with the colony’s ability to govern itself.
This assault on Massachusetts and its economy enraged people
throughout the colonies, and delegates from all the colonies except
Georgia formed the First Continental Congress to create a unified
opposition to Great Britain and to develop a declaration of rights
and grievances. King George III continued to ignore the reasoned
appeals of colonial leaders for equal treatment.

. Bernhard Knollenberg. 1975. Growth of the American
Revolution: 1766-1775. New York: Free Press, 95-96.
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In 1775, delegates met again as the Second Continental Congress.
Armed conflict had begun with skirmishes between colonial
militiamen and British troops at Lexington and Concord,
Massachusetts. Congress drafted a Declaration of Causes explaining
the colonies’ reasons for rebellion. On July 2, 1776, Congress
declared American independence from Britain and two days later
signed the Declaration of Independence.

Consider the Original

Thomas Jefferson drafted the Declaration of Independence
officially proclaiming separation from Britain. Jefferson laid
out justification for revolt.

We hold these truths to be self-evident, that
all men are created equal, that they are endowed
by their Creator with certain unalienable Rights,
that among these are Life, Liberty and the
pursuit of Happiness.-That to secure these
rights, Governments are instituted among Men,
deriving their just powers from the consent of
the governed, -That whenever any Form of
Government becomes destructive of these ends,
it is the Right of the People to alter or to abolish
it, and to institute new Government, laying its
foundation on such principles and organizing its
powers in such form, as to them shall seem most
likely to effect their Safety and Happiness.2

2. Declaration of Independence complete transcript
available with the National Archives at usa.gov
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Britain had deprived the colonists of their rights. The King had
“establish[ed] . . . an absolute Tyranny over these States.” Just as
their English forebears had removed King James II from the throne
in 1689, the colonists now wished to establish a new rule. There
was a crucial difference this time. The colonists did not want a new
king. They wanted self—govemment.3

With their signing of the Declaration of Independence, the
founders of the United States committed themselves to the creation
of a new government.

The presentation of the Declaration of Independence is commemorated in a
painting by John Trumbull in 1817. It was commissioned to hang in the Capitol
in Washington, DC.

3. Declaration of Independence excerpt from the National
Archives at usa.gov
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Thomas Jefferson explains in the
Declaration of Independence why many colonists felt

the need to form a new nation. His evocation of the
natural rights of man and his list of grievances against
the king also served as the model for the Declaration of
Sentiments that was written in 1848 in favor of giving
women in the United States rights equal to those of
men. View both documents and compare.

Questions to Consider

1.  What key tenets of American political thought
influenced in the decision to declare independence
from Britain?

2. What actions by the British government convinced
the colonists they needed to declare their
independence?
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Terms to Remember

consent-citizens may consent to give up some
liberties to governing authority/rule of law in order to
receive a benefit like security/order

Declaration of Independence—a document written in 1776
in which the American colonists proclaimed their
independence from Great Britain and listed their
grievances against King George III

natural rights—-the right to life, liberty, and property;
believed to be given by a Higher Power or understood by
human reasoning ability; no government may give/convey
these liberties; government may only protect or infringe on
these rights

social contract-an agreement between people and
government in which citizens consent to be governed so
long as the government protects their natural rights

popular sovereignty-the people are sovereign rather
than a monarch or oligarchy; the rule of law places people
above politics

unalienable rights-rights all human beings possess;
rights to life, liberty of movement, and personal property;
inseparable

Constitutions and Contracts: Where did the ideas for the US Constitution
originate? | 85



17. Constitutions and
Contracts: Articles of
Confederation

Learning Objectives

e Describe the steps taken during and after the
American Revolution to create a government

e Identify basic tenets of the Articles of Confederation

*  Describe some unexpected consequences of the
Articles of Confederation

Successful revolt depended on the abilityto borrow money,
negotiate treaties, and defend the borders. Delegates of the
confederation government sought recognition as an independent
nation by other countries. The Second Continental Congress
needed a government strong enough to win independence and
recognition without depriving people of the very liberties for which
they were fighting.

Establishing a New Framework for Governing

The final draft of the Articles of Confederation, which formed the
basis of the new nation’s government, was accepted by Congress in
1777 and submitted for ratification by all thirteen states. Maryland
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argued that territory west of the Appalachian mountains, to which
some states had laid claim, should instead be held by the national
government as public land for the benefit of all. The last of these
states, Virginia, relinquished its land claims in 1781, clearing the way
for Maryland’s approval and ratification of the Articles.!

The Articles defined a governmental structure (confederacy)
based upon a confederation of states, which would be independent,
self-governing entities unifying for the purpose of common defense
and commerce. Newly separated from a monarchy with a unitary
or highly centralized power structure, the representatives sought
an emphasis on local government within the states, which they
believed were best suited to manage states separate interests.
Fearful of replacing one oppressive national government with
another, the framers of this confederation created an alliance held
together by a weak central government.

View the Articles of Confederation at

the National Archives. The timeline for drafting and

ratifying the Articles of Confederation is available at the

Library of Congress.

1. Stuart Bruchey. 1990. Enterprise: The Dynamic Economy
of a Free People. Cambridge, MA: Harvard University
Press, 223.
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Following the Declaration of Independence, the central government
had written authority to act for national defense. States were
assumed to have a common interest in defense and a common
desire to supply militias. In the careful balance between power for
the national government and liberty for the states, the Articles of
Confederation favored the states.

Powers given to the central government were limited. The
Confederation Congress had the authority to exchange
ambassadors, make treaties with foreign governments and Indian
tribes, declare war, coin currency, borrow money, and settle
disputes between states. Each state legislature appointed delegates
to the Congress. Regardless of its size or the number of delegates
it chose to send, each state had one vote. To avoid an elite
professional political class, delegates served for no more than three
consecutive years, . The nation had no independent chief executive
or judiciary. Nine of thirteen votes were required before the central
government could act, and the Articles of Confederation could be
changed only by unanimous approval of all thirteen states.

Why did the Articles fail?

Weakness Artickes af Confederolion—Remult of Identfied Weakness
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The Articles of Confederation satisfied the goal of a weak central
government with limited power. It soon became apparent that,
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while the sovereignty of the states was protected, the Articles had
created a central government too weak to function effectively.
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This contemporary depiction of Continental Army veteran Daniel Shays (left)
and Job Shattuck (right), who led an uprising of Massachusetts farmers in
1786-1787 that prompted calls for a stronger national government, appeared
on the cover of Bickerstaff’s Genuine Boston Almanack for 1787.

Fearful of creating a system no better than the oppressive monarchy
they fought to escape, the men drafting the Articles of
Confederation limited the powers of the central government. The
states maintained the right to locally govern their residents, while
the central government could declare war, coin money, and conduct
foreign affairs. An inability to impose taxes, regulate commerce, or
raise an army hindered the defense of the nation and payment of
debts. A solution had to be found. Miraculously, this confederation
managed to win a war with the world’s leading super power of the
18th century in spite of its weaknesses.
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Questions to Consider

1. What are two reasons the Articles of Confederation
hindered the government during the American

Revolution?

2. Why would lack of a national judicial system be
considered a weakness of the Articles?

3.  Whatis a confederation?

4.  How might a unitary government be useful?

Terms to Remem b(’ r

Articles of Confederation—the first basis for the new
nation’s government; adopted in 1781; created an alliance of
sovereign states held together by a weak central
government

confederacy/confederation-a highly decentralized form
of government; sovereign states form a union for purposes
such as mutual defense

unitary-a form of government in which political power is
highly centralized; often despotic/authoritarian; high level
of order and control
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18. Constitutions and
Contracts: Is another new
contract really necessary?

Learning Objectives

* Identify the reasons for a new contract revising or
replacing the Articles of Confederation

*  Understand the controversies and compromises of
the Constitutional Convention

»  Distinguish between ratification and amendment

If the Articles are not working, what do we do
next?

Fifty-five delegates arrived at Philadelphia in May 1787 tasked with
reworking the Articles of Confederation. It was apparent that the
very loose confederation of states and the weak central government
would not work as a long term solution for governing the new
nation. Throughout the long, hot Philadelphia summer, delegations
from twelve states discussed, debated, and finally worked out a
new blueprint for the nation-designed to resolve conflicts between
small and large states, northern and southern states, and those
favoring a strong federal government with those arguing for state
sovereignty.

Constitutions and Contracts: Is
another new contract really



The closest thing to minutes of the
Constitutional Convention is the collection of James

Madison’s letters and notes about the proceedings in

Philadelphia. Several such letters and notes may be
found at the Library of Congress’s American Memory
project.

Many delegates to what is now called the Constitutional
Convention wanted to strengthen the role and authority of the
central government but feared allowing too much
centralized power. They intended to preserve state
autonomy without preventing states from working collectively.
They wanted to protect the political rights of all free men but also
feared mob rule, a potential result of Shays Rebellion had it
succeeded. Delegates replaced the Articles of Confederation rather
than make revisions. Although James Madison is known as the father
of this new contract-the Constitution-George Washington’s
support gave the convention and the Constitution hope of success
due to his perceived sense of fairness, his overall credibility and his
reputation as a non-partisan leader.
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After rejecting a unitary government (monarchy) and living with the
weaknesses of confederation government (during the Revolution),
the delegates opted for a federal system with a strong central
government balanced by state and local power. Each of these levels
of the federal structure would employ separation of power as well as
checks and balances between branches. Division of power between
branches of government and between the federal and state
governments, slavery, trade, taxes, foreign affairs, representation,
and even the procedure to elect a president were just a few of the
contentious issues of the convention. Diverging plans, strong egos,
regional demands, and states’ rights made solutions difficult. Five
months of debate, compromise, and creative strategies produced a
new constitution creating a federal representative republic with a
strong central government, leaving most of the power with the state
governments.

Ten months of public and private debate were required to secure
ratification by the minimum nine states. Even then Rhode Island and
North Carolina held out until after the adoption of a Bill of Rights.
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Consider the Original

“For we are sent hither to consult not contend, with each
other;

and Declaration of a fix’ Opinion,
and of determined Resolutions never to change it,

neither enlighten nor convince us”
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Benjamin Franklin, Speech in Congress, June 11, 178712

The structure of government impacts the function (day-to-day
business) of government. Countries must make this important
decision about which structure of government to employ before
working on the details of how this organizational structure will
carry out the basic functions of governing.

. (emphasis added--revised from The Library of
Congress--Wise Guide: Who's the Father of the
Constitution? at http: //www.loc.gov/wiseguide /may05/
constitution.html and Creating the United
States: Convention and Ratification at
https: //www.loc.gov/exhibits/creating-the-united-
states/convention-and-ratification.html)

. Benjamin Franklin Credit: Duplessis, Joseph-Siffrede,

artist. "Benjamin Franklin, head-and-shoulders portrait,

facing slightly right, wearing fur collar." 1907. Prints and

Photographs Division of the Library of Congress.
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3 Types of Governmental Structure/Organization
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Information on countries is available at the Central Intelligence Agency’s
library in a section called “World Fact Book” located at https: //www.cia.gov/
library/publications/the-world-factbook /geos/vt.html. Switzerland was
formerly a confederation and is now considered a federal system by the CIA.
Belgium appears to be moving from a federal system to a more
confederate-like structure with the 2012 sixth state reform transferring power
to regions and linguistic communities. Russia is also listed by the CIA as a
mixed federation of entities including provinces, republics, oblasts, okrugs,
krays, etc.

No decision about structure, function, or agenda for the new
Republic’s government was easy. Delegates from small states did not
want their interests pushed aside by populous states like Virginia.
Everyone was concerned about slavery no matter which side of this
contentious issue was supported. Representatives from southern
states worried that delegates from free states might try to outlaw
slavery nationwide. Conversely, free states feared southerners
might attempt to make slavery permanent. They all agreed on the
election of George Washington, former commander of the
Continental Army and hero of the American Revolution, asthe
president of the convention. A core question needed to be
answered. If you intend to implement a representative republic,
how do you represent all states and citizens in a fair and equitable
manner regardless of the geographical size or population of each
state?
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How do you organize representation in a
republic?

The Constitution consists of a preamble and seven articles. The
first three articles divide the national government into three
branches—the legislative branch, the executive branch, and the
federal judiciary—and describe the powers and responsibilities of
each. In Article I, ten sections describe the structure of Congress,
the basis for representation and the requirements for serving in
Congress, the length of Congressional terms, and the powers of
Congress. The national legislature created by the article reflects
the compromises reached by the delegates regarding such issues as
representation, slavery, and national power.

The delegates from Virginia called for a bicameral legislature
consisting of two chambers, with a state’s representatives in each
chamber based on the state’s population. Delegates from small
states objected to this Virginia Plan. Another proposal, the New
Jersey Plan, called for a unicameral legislature with one chamber
and each state possessing one vote (a weakness already observed
under the Articles of Confederation). Thus, smaller states would have
the same power in the national legislature as larger states. However,
the larger states argued that because they had more residents, they
should be allotted more legislators to represent their interests. They
argued populations should be represented proportionally-equal
access by individual citizen rather than equal share of power by
states. Senators were to be appointed by state legislatures, a
variation on the Virginia Plan, and members of the House of
Representatives would be popularly elected by the voters in each
state.
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As evidence the delegates were considering and incorporating
every conceivable controversy of representative government,
consider Alexander Hamilton'’s concerns about state rivalry and
dissension.

Consider the Original

In Federalist #6, Alexander Hamilton states,

The three last numbers of this paper have
been dedicated to an enumeration of the
dangers to which we should be exposed, in a
state of disunion, from the arms and arts of
foreign nations. I shall now proceed to delineate
dangers of a different and, perhaps, still more
alarming kind-those which will in all probability
flow from dissensions between the States
themselves, and from domestic factions and
convulsions. These have been already in some
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instances slightly anticipated; but they deserve a
more particular and more full investigation.

A man must be far gone in Utopian
speculations who can seriously doubt that, if
these States should either be wholly disunited,
or only united in partial confederacies, the
subdivisions into which they might be thrown
would have frequent and violent contests with
each other. To presume a want of motives for
such contests as an argument against their
existence, would be to forget that men are
ambitious, vindictive, and rapacious. To look for
a continuation of harmony between a number of
independent, unconnected sovereignties in the
same neighborhood, would be to disregard the
uniform course of human events, and to set at
defiance the accumulated experience of ages.

The causes of hostility among nations are
innumerable. There are some which have a
general and almost constant operation upon the
collective bodies of society. Of this description
are the love of power or the desire of pre-
eminence and dominion-the jealousy of power,
or the desire of equality and safety. There are
others which have a more circumscribed though
an equally operative influence within their
spheres. Such are the rivalships and
competitions of commerce between commercial
nations. And there are others, not less numerous
than either of the former, which take their origin
entirely in private passions; in the attachments,
enmities, interests, hopes, and fears of leading

Constitutions and Contracts: Is another new contract really
necessary? | 99



individuals in the communities of which they are
members. Men of this class, whether the
favorites of a king or of a people, have in too
many instances abused the confidence they
possessed; and assuming the pretext of some
public motive, have not scrupled to sacrifice the
national tranquility to personal advantage or
personal gratification.

Hamilton goes on to support his position with numerous historical
examples over thousands of years of collective human experience
with governing. Hamilton speaks eloquently of “dissensions
between the States,” which is evidenced in the controversy over
representation. Ultimately, compromise was achieved.

The Connecticut or Great Compromise (suggested by Roger
Sherman of Connecticut) effectively combined the New Jersey and
Virginia Plans-a bicameral (two chambered) legislative body with a
Senate where each state, regardless of size or population, received
equal representation (2 senators for each state) and a House of
Representatives where each state’s population was counted to
ensure proportional representation (total number of
representatives divided proportionally between the states).

The Great Compromise that determined the structure of
Congress soon led to another debate, however. When states took
a census of their population for the purpose of allotting House
representatives, should slaves be counted? Southern states were

. Alexander Hamilton, Federalist 6, The Federalist
Papers (complete text at the National Archives at
usa.gov)https: //www.congress.gov/resources/display/
content/The+Federalist+Papers#TheFederalistPapers-6
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adamant that they should be, while delegates from northern states
were vehemently opposed, arguing that representatives from
southern states would not represent the interests of enslaved
people. If slaves were not counted, however, southern states would
have far fewer representatives in the House than northern states
did. For example, if South Carolina were allotted representatives
based solely on its free population, it would receive only half the
number it would have received if slaves, who made up
approximately 43 percent of the population, were included.

How do we reconcile slavery and unalienable

rights?

Slavery was another fundamental division separating states. Many
delegates believed slavery contradicted the ideals of the Declaration
of Independence. How can you reconcile the ideal of unalienable
rights with the notion that some human beings are property? None
of the southern states had abolished slavery and none wanted the
new Constitution to interfere. Southern states developed
their economy with a dependence on slavery-the cheapest possible
labor. Other states hoped to abolish slavery entirely. Again,
pragmatic compromise effectively perpetuated the institution of
slavery and pushed the controversy off to a future reckoning.

The three-fifths compromise allowed slaves to be taxed as
property and counted as population for purposes of a state’s
representation in the government. This compromise resolved the
impasse without truly satisfying anyone. For purposes of

. U.S. Department of Commerce. Bureau of the Census.
1790. Statistical Abstract of the United States.
Washington, DC: Department of Commerce.
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congressional representation, slaveholding states could count all
their free population, including free African Americans and 60
percent (three-fifths) of their enslaved population. To mollify the
north, the compromise allowed counting 60 percent of a state’s
slave population for federal taxation, although no such taxes were
ever collected. Another compromise granted Congress the right to
impose taxes on imports in exchange for a twenty-year prohibition
on laws attempting to ban the importation of slaves to the United
States, which would hurt the economy of southern states more
than that of northern states. Because the southern states, especially
South Carolina, had made it clear they would leave the convention
if abolition were attempted, no serious effort was made by the
framers to abolish slavery in the new nation, even though many
delegates disapproved of the institution.

Proposal 1 Proposal 2

5 citizens = 5 votes 5 slaves = 5 votes 5 citizens = 5 votes 5 slaves = 0 votes
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Three-Fifths Compromise

5 citizens = 5 votes 5 slaves = 3 votes
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The Library of Congress in Creating the United States: Convention
and Ratification notes,

On August 21 the debate over the issue of
commerce became very closely linked to another
explosive issue-slavery. When Luther Martin of
Maryland proposed a tax on slave importation, the
convention was thrust into a strident discussion
of the institution of slavery and its moral and
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economic relationship to the new government. John
Rutledge of South Carolina, asserting that slavery
had nothing at all to do with morality, declared,
“Interest alone is the governing principle with
nations” Roger Sherman of Connecticut was for
dropping the tender issue altogether before it
jeopardized the convention. George Mason of
Virginia expressed concern over unlimited
importation of slaves but later indicated that he
also favored federal protection of slave property
already held. This nagging issue of possible federal
intervention in slave traffic, which Sherman and
others feared could irrevocably split northern and
southern delegates, was settled by, in Mason’s
words, “a bargain.” Mason later wrote that delegates
from South Carolina and Georgia, who most feared
federal meddling in the slave trade, made a deal
with delegates from the New England states. In
exchange for the New Englanders’ support for
continuing slave importation for 20 years, the
southerners accepted a clause that required only a
simple majority vote on navigation laws, a crippling
blow to southern economic interests.

The bargain was also a crippling blow to those
working to abolish slavery. Congregationalist
minister and abolitionist Samuel Hopkins of
Connecticut charged that the convention had sold
out: “How does it appear . . . that these States,
who have been fighting for liberty and consider
themselves as the highest and most noble example
of zeal for it, cannot agree in any political
Constitution, unless it indulge and authorize them
to enslave their fellow men . . . Ah! these unclean
spirits, like frogs, they, like the Furies of the poets
are spreading discord, and exciting men to
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contention and war” Hopkins considered the
Constitution a document fit for the flames.

On August 31 a weary George Mason, who had
3 months earlier written so expectantly to his son
about the “great Business now before us,” bitterly
exclaimed that he “would sooner chop off his right
hand than put it to the Constitution as it now
stands.”

The Constitution contained protections for slavery. Article I
postponed the abolition of the foreign slave trade until 1808 (the
importation clause); and, in the interim, those in slaveholding states
were allowed to import as many slaves as they Wished.5

Furthermore, the Constitution placed no restrictions on the
domestic slave trade, so residents of one state could still sell
enslaved people to other states. Article IV of the
Constitution—which, among other things, required states to return
fugitives to the states where they had been charged with
crimes—also prevented slaves from gaining their freedom by
escaping to states where slavery had been abolished-clause 3 of
Article IV (known as the fugitive slave clause) allowed slave owners
to reclaim their human property in the states where slaves had
fled.®

The Constitution also gave the federal government control over
all “Territory or other Property belonging to the United States”
This would prove problematic when, as the United States expanded
westward and population growth led to an increase in the power of
the northern states in Congress, the federal government sought to
restrict the expansion of slavery into newly acquired territories.

.US. Const. art. I, § 9.
. U.S. Const. art. 1V, § 2.
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A growing number of institutes and study centers
focus on the Constitution and the founding of the
republic. Examples such as the Institute for the

American Constitutional Heritage and the Bill of Rights
Institute have informative public websites with
documents and videos. Another example is the National
Constitution Center that also holds programs related to

aspects of the enduring U.S. Constitution. You can also
access a free-online course offered by Hillsdale College
at Constitution 101: The Meaning and History of the
Constitution

Realizing that flaws in the Articles of Confederation could harm the
new country and recognizing that the Articles could not easily be
revised as originally intended, delegates from the states who met in
Philadelphia from May through September 1787 set about drafting a
new governing contract. The United States that emerged from the
Constitutional Convention in September was not a confederation. It
was a republic with a strengthened government. Congress had been
transformed into a bicameral legislature with additional powers,
and a national judicial system had been created.

To satisfy the concerns of those fearing astrong central
government, the framers of the Constitution created a system with
separation of powers and checks and balances. Although such
measures satisfied many, concerns still lingered that the federal
government remained too powerful.
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Questions to Consider

1.  How was the controversy over representation
resolved?

2. Why was slavery not abolished with the
Constitution?

3.  What does separation of powers mean?

Terms to Remem be r

bicameral legislature-a legislature with two houses,
such as the U.S. Congress

federal-a form of government in which power is divided
between state governments and a national government

Great Compromise-a compromise between the Virginia
Plan and the New Jersey Plan that created a two-house
Congress; representation based on population in the House
of Representatives and equal representation of states in the
Senate

New Jersey Plan-a plan that called for a one-house
national legislature; each state would receive one vote

separation of powers-the sharing of powers among three
separate branches of government

Three-Fifths Compromise-a compromise between
northern and southern states that called for counting of all
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a state’s free population and 60 percent of its slave
population for both federal taxation and representation in
Congress

unicameral-a legislature with only one house, like the
Confederation Congress or the legislature proposed by the
New Jersey Plan

Virginia Plan-a plan for a two-house legislature;
representatives would be elected to the lower house based
on each state’s population; representatives for the upper
house would be chosen by the lower house
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19. Constitutions and
Contracts: Racification or

Approving the Contract

Learning Objectives

e Identify the steps required to ratify the
Constitution

e Describe arguments the framers raised in support
of a strong national government

*  Discuss counterpoints raised by the Anti-
Federalists

On September 17, 1787, the delegates to the Constitutional
Convention in Philadelphia voted to approve the document they had
drafted over the course of many months. Before it could become the
law of the land, the Constitution faced another hurdle. It had to be
ratified by the states.

What is the process of approval?

Article VII, the final article of the Constitution, required that before
the Constitution could become law and a new government could
form, the document had to be ratified by nine of the thirteen states.
Eleven days after the delegates at the Philadelphia convention
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approved it, copies of the Constitution were sent to each of the
states, which were to hold ratifying conventions to either accept or
reject.

This approach to ratification was unusual.

Authority under the Articles of Confederation and the
Confederation Congress had rested on the consent of the states,
changes to the nation’s government should also have been ratified
by the state legislatures. Instead, by calling upon state legislatures
to hold ratification conventions to approve the Constitution, the
framers avoided asking the legislators to approve a document that
would require them to give up a degree of their own power. The
men attending ratification conventions would be delegates elected
by their neighbors. Delegates were not being asked to relinquish
their own power; in fact, they were being asked to place limits upon
the power of their state legislators.

Because the new nation was a republic with power held by the
people through elected representatives, it was appropriate to leave
the ultimate acceptance or rejection of the Constitution to the
nation’s citizens. If convention delegates, who were chosen by
popular vote, approved it, then the new government could rightly
claim that it ruled with the consent of the people.

The greatest sticking point when it came to ratification, as it
had been at the Constitutional Convention itself, was the relative
power of the state and federal governments. The framers believed
the central government needed power to maintain and command
an army and navy, impose taxes, and force the states to comply
with laws passed by Congress. Many people resisted increasing the
powers of the national government at the expense of the states.

Edmund Randolph of Virginia, disapproved of the Constitution
because it created a new national judicial system. The fear was that
the federal courts were too far away. State courts were located
closer to the homes of both plaintiffs and defendants, and it was
believed that judges and juries in state courts could better
understand the actions of those who appeared before them. In
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response to these fears, federal courts were created in each of the
states.]

Perhaps the greatest source of dissatisfaction with the
Constitution was that it did not guarantee protection of individual
liberties. State governments had given jury trials to residents
charged with violating the law and allowed their residents to
possess weapons for their protection. Some had practiced religious
tolerance. The Constitution did not contain reassurances that the
national government would do so. This led opponents to call for a
bill of rights and the refusal to ratify the document without one.
The lack of a bill of rights was especially problematic in Virginia,
as the Virginia Declaration of Rights was the most extensive rights-
granting document among the states. The promise that a bill of
rights would be drafted for the Constitution persuaded delegates in
many states to support ratification.2

Consider the Original

Thomas Jefferson on the Bill of Rights

John Adams and Thomas Jefferson carried on a lively
correspondence regarding the ratification of the
Constitution. In the following excerpt (reproduced as

1. Pauline Maier. 2010. Ratification: The People Debate the
Constitution, 1787-1788. New York: Simon & Schuster,
464.

2. Maier, Ratification, 431.
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written) from a letter dated March 15, 1789, after the
Constitution had been ratified by nine states but before it
had been approved by all thirteen, Jefferson reiterates his
previously expressed concerns that a bill of rights to
protect citizens’ freedoms was necessary and should be
added to the Constitution:

“In the arguments in favor of a
declaration of rights, . . . I am happy to find
that on the whole you are a friend to this
amendment. The Declaration of rights is
like all other human blessings alloyed with
some inconveniences, and not
accomplishing fully its object. But the good
in this instance vastly overweighs the evil. .
.. This instrument [the Constitution] forms
us into one state as to certain objects, and
gives us a legislative & executive body for
these objects. It should therefore guard us
against their abuses of power. . . .
Experience proves the inefficacy of a bill of
rights. True. But tho it is not absolutely
efficacious under all circumstances, it is of
great potency always, and rarely
inefficacious. . . . There is a remarkeable
difference between the . . . Inconveniences
which attend a Declaration of rights, &
those which attend the want of it. . . . The
inconveniences of the want of a
Declaration are permanent, afflicting &
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irreparable: they are in constant

. 3
progression from bad to worse.”

Citizens quickly separated into two groups: federalists and anti-
federalists. The federalists believed a strong government was
essential for both national defense and economic growth. A national
currency would ease business transactions. The central authority to
regulate trade and place tariffs on imports would protect merchants
from foreign competition. Furthermore, the power to collect taxes
would allow the national government to fund internal
improvements like roads, which would also help commerce.

Opponents of ratification were called anti-federalists. Anti-
federalists feared the power of the national government and
believed more accessible state legislatures could better protect
freedoms. Although some anti-federalists, like Patrick Henry, were
wealthy, most distrusted the elite and believed a strong
national government would favor the rich over those of “the
middling sort” 4

Even members of the social elite, like Henry, feared that the
centralization of power would lead to the creation of a political
aristocracy, to the detriment of state sovereignty and individual
liberty.

. Letter from Thomas Jefferson to James Madison, March
15, 1789, https: //www.gwu.edu/~ffcp/exhibit/p7/
p7_1text.html.

. Isaac Krannick. 1999. "The Great National Discussion:
The Discourse of Politics in 1787." In What Did the
Constitution Mean to Early Americans? ed. Edward
Countryman. Boston: Bedford /St. Martins, 52.
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Related to these concerns were fears that the strong central
government levy taxes on farmers and planters, who lacked the hard
currency needed to pay them. Many also believed Congress would
impose tariffs on foreign imports making American agricultural
products less welcome in Europe and in European colonies in the
western hemisphere.

Some anti-federalists believed that a large federal republic could
not work as intended. Americans had long held that virtue was
necessary in a nation where people governed themselves (i.e.,
putting self-interest and petty concerns aside for the good of the
larger community). In small republics, similarities among
community members would naturally lead them to the same
positions and enable those in power to understand the needs of
their neighbors. In a larger republic, encompassing nearly the entire
Eastern Seaboard and running west to the Appalachian Mountains,
people would lack such a strong commonality of interests.

national govemmaem 125 pram-tdl i kel o e reeda T v of sl a0 B b
el mgislature | g s
large republc 3l LOPYTE FERIEL B ST B e e
slasery Corgrenl magts g Ui Tade et TP e wbarn probbend
profecting bherties T SR 190 Al T TR il BT ksl e e
Hates v national TLER e il bl Lk P OEAE 9

Likewise, anti-federalists argued, the diversity of religion
protected by the Constitution would prevent the formation of a
political community with shared values and interests.

In all the states, educated men authored pamphlets and published
essays and political cartoons arguing either for or against
ratification. Although many writers supported each position, the
Federalist essays are now best known. The arguments these authors

5. Krannick, Great National Discussion, 42-43.
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put forth, along with explicit guarantees that amendments would
be added to protect individual liberties, helped to sway delegates
toward ratification.

For obvious reasons smaller and less populous states favored the
Constitution and the protection of a strong central government.
Delaware and New Jersey ratified the document within a few
months after it was sent to them for approval in 1787. Connecticut
ratified it early in 1788. Some of the larger states like Pennsylvania
and Massachusetts also voted for the new government. New
Hampshire became the ninth state to ratify the Constitution in the
summer of 1788.
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This Massachusetts Sentinel cartoon (a) encourages the state’s voters to join
Georgia and neighboring Connecticut in ratifying the Constitution. Less than
a month later, on February 6, 1788, Massachusetts became the sixth member of
the newly formed federal union (b).

Although the Constitution went into effect following ratification
by New Hampshire, four states still remained outside the newly
formed union. Two were the wealthy and populous states of Virginia
and New York. In Virginia, James Madison’s active support and the
intercession of George Washington, who wrote letters to the
convention, changed the minds of many. Some who had initially
opposed the Constitution, such as Edmund Randolph, were

114 | Constitutions and Contracts: Ratification or Approving the Contract



persuaded that the creation of a strong union was necessary for

the country’s survival and changed their position. Other Virginia

delegates were swayed by the promise that a bill of rights similar

to the Virginia Declaration of Rights would be added after the

Constitution was ratified. On June 25, 1788, Virginia became the

tenth state to grant its approval.
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From 1787 to 1788, Alexander Hamilton,
James Madison, and John Jay authored

a series of essays intended to convince
Americans, especially New Yorkers, to
support the new Constitution. These
essays, which originally appeared in
newspapers, were collected and
published together under the title The
Federalist in 1788. They are now
known as The Federalist Papers.

The last major hurdle was
New York’s
considerable

approval. Facing

opposition,
Alexander Hamilton, James
Madison, and John Jay wrote a
series of essays, beginning in
1787,

national government

arguing for a strong

and
support of the Constitution.
The

Federalist and now known as

Later  compiled as

The Federalist Papers, these
eighty-five
originally

essays were
published in
newspapers in New York and
other states under the name of
Publius,
Roman Republic.

The
variety of issues that troubled
In Federalist No. 51,

attributed to James Madison,

a supporter of the
essays addressed a

citizens.

the author assured readers they
did not need to fear that the

national government would grow too powerful. The federal system,

in which power was divided between the national and state

governments and the division of authority within the federal

government into separate branches, would prevent any one part of

the government from becoming too strong.
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Furthermore, tyranny could not arise in a government in which
“the legislature necessarily predominates” Finally, the desire of
office holders in each branch of government to exercise the powers
given to them, described as “personal motives,” would encourage
them to limit any attempt by the other branches to overstep their
authority. According to Madison, “Ambition must be made to
counteract ambition.”

In Federalist No. 35, Hamilton argued that people’s interests could
be represented by men who were not their neighbors. Hamilton
asked rhetorically, would American citizens best be served by a
representative “whose observation does not travel beyond the circle
of his neighbors and his acquaintances” or by someone with more
extensive knowledge of the world? To those who argued that a
merchant and land-owning elite would come to dominate Congress,
Hamilton countered that the majority of men currently sitting in
New York’s state senate and assembly were landowners of moderate
wealth and that artisans usually chose merchants, “their natural
patron[s] and friend[s],” to represent them. An aristocracy would
not arise, and if it did, its members would have been chosen by
lesser men. Similarly, Jay reminded New Yorkers in Federalist No.
2 that union had been the goal of Americans since the time of
the Revolution. A desire for union was natural among people of
such “similar sentiments” who “were united to each other by the
strongest ties,” and the government proposed by the Constitution
was the best means of achieving that union.
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Madison also addresses fears
of elite dominance in Federalist
No. 10. Americans need not fear
the power of factions or special
interests, he argued, for the
republic was too big and the
interests of its people too
the
development of large, powerful

diverse to allow

political ~ parties.  Likewise,
elected representatives, who
were expected to “possess the
most attractive merit,” would
protect the government from
being controlled by “an unjust
and interested [biased in favor
of their

majority”

own interests]

For those who worried that
the president might indeed

(a)

James Madison (a) played a vital role
in the formation of the Constitution.
He was an important participant in
the Constitutional Convention and
authored many of The Federalist
Papers. Despite the fact that he did not
believe that a Bill of Rights was
necessary, he wrote one in order to
allay the fears of those who believed
the federal government was too
powerful. He also served as Thomas
Jefferson’s vice president and was
elected president himself in 1808.
Alexander Hamilton (b) was one of the
greatest political minds of the early
United States. He authored the
majority of The Federalist Papers and
served as Secretary of the Treasury in

o i George Washington’s administration.
grow too ambitious or king-

like, Hamilton, in Federalist No. 68, assured placing the leadership of
the country in the hands of one person was not dangerous. Electors
from each state would select the president. Because these men
would be members of a “transient” body called together only for the
purpose of choosing the president and would meet in separate
deliberations in each state, they would be free of corruption and
beyond the influence of the “heats and ferments” of the voters.
Indeed, Hamilton argued in Federalist No. 70, instead of fearing a
tyrannical president, Americans should realize that it was easier to
control one person than it was to control many. Furthermore, one
person could also act with an “energy” that Congress did not
possess. Making decisions alone, the president could decide what
actions should be taken faster than could Congress, whose
deliberations, because of its size, were necessarily slow. At times,
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the “decision, activity, secrecy, and dispatch” of the chief executive
might be necessary.

D The Library of Congress has The

Federalist Papers on their website. The Anti-Federalists

also produced a body of writings, less extensive than
The Federalists Papers, which argued against the
ratification of the Constitution. However, these were
not written by one small group of men as The Federalist
Papers had been. A collection of the writings that are
unofficially called The Anti-Federalist Papers is also

available online.

Although arguments of the Federalists were persuasive, it is
unclear whether they actually succeeded in changing the minds of
New Yorkers. Once Virginia ratified the Constitution on June 25,
1788, New York realized that it had little choice but to do so as well.
If it did not ratify the Constitution, it would be the last large state
that had not joined the union. A year later, North Carolina became
the twelfth state to approve. Alone and realizing it could not hope
to survive on its own, Rhode Island became the last state to ratify,
nearly two years after New York.
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Term Limits

One of the objections raised to the Constitution’s new
government was that it did not set term limits for
members of Congress or the president. Those who
opposed a strong central government argued that this
failure could allow a handful of powerful men to gain
control of the nation and rule it for as long as they
wished. Although the framers did not anticipate the idea
of career politicians, those who supported the
Constitution argued that reelecting the president and
reappointing senators by state legislatures would create
a body of experienced men who could better guide the
country through crises. A president who did not prove
to be a good leader would be voted out of office instead
of being reelected. In fact, presidents long followed
George Washington’s example and limited themselves to
two terms. Only in 1951, after Franklin Roosevelt had
been elected four times, was the Twenty-Second
Amendment passed to restrict the presidency to two
terms.

Questions to Consider

1.  Why did so many people oppose ratification of the
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Constitution, and how was their opposition partly
overcome?

2. What were some of the consequences of not having
a written protection of liberties or bill of rights?

3.  Why did Jefferson favor a bill of rights?

4.  Are term limits a good idea?

5.  Should term limits be added to the Constitution?
Why or why not?

Terms to Remem b(’]’

Anti-federalists-those who did not support ratification
of the Constitution

Federalists-those who supported ratification of the
Constitution

Federalist Papers-a collection of eighty-five essays
written by Alexander Hamilton, James Madison, and John
Jay in support of ratification of the Constitution

Term Limits-limiting the president and members of
Congress to a specified number of terms of office; no
restrictions to this day on congressional terms
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20. Constitutions and
Contracts: Amending or

Changing the Contract

Learning Objectives
C

e Describe how the Constitution may be formally
amended/changed

*  Explain the contents and significance of the Bill of
Rights

e Discuss the importance of amendments

A major problem with the Articles of Confederation was the inability
to adapt and change without unanimous consent. The framers
learned this lesson well. One of the strengths they built into the
Constitution was the ability to amend it to meet the nation’s needs
and address concerns or structural elements they had not
anticipated.

Since ratification in 1789, the Constitution has changed only 27
times. The first 10 amendments were added in 1791. Responding to
charges by anti-federalists that the Constitution made the national
government too powerful and provided no protections for the rights
of individuals, the newly elected federal government tackled the
issue of guaranteeing liberties for American citizens. James
Madison, a member of Congress from Virginia, took the lead in
drafting nineteen potential changes to the Constitution.

Madison followed the procedure outlined in Article V that says

Constitutions and Contracts:
Amending or Changing the



amendments can originate from one of two sources. First, they can
be proposed by Congress and approved by a two-thirds majority in
both the House and the Senate before being sent to the legislatures
in all the states. If three-quarters of state legislatures vote to
approve an amendment, it becomes part of the Constitution. A
second method allows for the petitioning of Congress by the states:
Upon receiving such petitions from two-thirds of the states,
Congress must call a convention for the purpose of proposing
amendments, which would then be forwarded to the states for
ratification by the required three-quarters. All the current
Constitutional amendments were created using the first method.

Having drafted nineteen proposed amendments, Madison
submitted them to Congress. Only twelve were approved by two-
thirds of both the Senate and the House of Representatives and
sent to the states for ratification. Of these, only ten were accepted
by three-quarters of the state legislatures. In 1791, these first ten
amendments were added to the Constitution and became known as
the Bill of Rights.

The ability to change the Constitution has made it a flexible
document. Framers made amending the document sufficiently
difficult that it has not been changed repeatedly; only seventeen
amendments have been added since the ratification of the first
ten (one of these, the Twenty-Seventh Amendment, was among
Madison’s rejected nine proposals).
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How has the contract changed?
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The Bill of Rights was intended to quiet the fears of anti-federalists
that the Constitution did not adequately protect individual liberties
and thus encourage their support of the new national government.
Many of the first ten amendments were based on provisions of
the English Bill of Rights and the Virginia Declaration of Rights.
For example, the right to bear arms for protection, the right to
refuse shelter and provision for soldiers in peacetime, the right to a
trial by jury, and protection against cruel and unusual punishment
are taken from the English Bill of Rights. The Fifth Amendment, that
people cannot be deprived of their life, liberty, or property except
by a legal proceeding, was greatly influenced by English law as well
as the protections granted to Virginians in the Virginia Declaration
of Rights.
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Learn more about the formal process of
amending the Constitution and view exhibits related to

the passage of specific amendments at the National
Archives website.

The protections for religion, speech, press, and assembly did not
exist under English law-the right to petition the government did,
however. The prohibition in the First Amendment against the
establishment of an official church differed significantly from both
English precedent and the practice of several states. The Fourth
Amendment, protecting Americans from unwarranted search and
seizure of their property, was also new.

The Ninth and Tenth Amendments were intended to provide yet
another assurance that people’s rights would be protected and that
the national government would not become too powerful. The Ninth
Amendment guarantees that liberties extend beyond those
described in the preceding documents. This was an important
acknowledgment that the protected rights were extensive, and the
government should not attempt to interfere with them. The
Supreme Court, for example, has held that the Ninth Amendment
protects the right to privacy even though none of the preceding
amendments explicitly mentions this right. The Tenth Amendment,
one of the first submitted to the states for ratification, ensures
that states possess all powers not explicitly assigned to the
national government by the Constitution. This guarantee protected
states’ reserved powers to regulate things like marriage, divorce,
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intrastate transportation, and commerce, as well as passing laws
affecting education, public health, and safety.

Of the later amendments only one, the Twenty-First, repealed
another amendment, the Eighteenth, which had prohibited the
manufacture, import, export, distribution, transportation, and sale
of alcoholic beverages. Other amendments rectify problems that
have arisen over the years or that reflect changing times. For
example, the Seventeenth Amendment, ratified in 1913, gave voters
the right to directly elect U.S. senators. The Twentieth Amendment,
which was ratified in 1933 during the Great Depression, moved the
date of the presidential inauguration from March to January. In
a time of crisis, like a severe economic depression, the president
needed to take office almost immediately after being elected. The
Twenty-Second Amendment, added in 1955, limits the president
to two terms in office, and the Twenty-Seventh Amendment, first
submitted for ratification in 1789, regulates the implementation of
laws regarding salary increases or decreases for members of
Congress.
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Of the remaining amendments, four are of especially great
significance. The Thirteenth Amendment abolished slavery in the
United States. The Fourteenth Amendment granted citizenship and
equal protection under the law regardless of race. It also prohibited
states from depriving their residents of life, liberty, or property
without a legal proceeding. Over the years, the Fourteenth
Amendment has been used to require states to protect most of the
same freedoms granted by the Bill of Rights.
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The Fifteenth and Nineteenth Amendments extended the right
to vote. The Constitution granted states the power to set voting
requirements, but the states had used this authority to deny women
the right to vote. Most states used this authority to deny suffrage to
property-less men and often to African American men as well. The
Fifteenth Amendment gave men the right to vote regardless of race
or color (unless they were Native American), but women were still
prohibited from voting in most states.

After many years of campaigns for suffrage, the Nineteenth
Amendment finally gave women the right to vote in 1920 after a
tie vote in Tennessee. A 24-year old representative (Harry Burn, a
Republican) cast the tie-breaking vote after a little push from his
mother. (National Archives excerpt)
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Subsequent amendments
further extended the suffrage.
The Twenty-Third Amendment
(1961) allowed residents of
Washington, DC to vote for the
president. The Twenty-Fourth
Amendment (1964) abolished

the use of poll taxes. Many

YWOMAN SUFFRAGE
HEADQUARTERS.
MEN OF OHIO?!
GIVE THE WOMEN A SQUARE DEA
| Vote For Amendment N°23 On September 3~ 3

Suffragists encourage Ohio men to

southern states had used a poll
support votes for women. Before the

Nineteenth Amendment was added to
the Constitution in 1920, only a few
western states such as Wyoming gave
women the right to vote. These women
seem to be attracting a primarily
female audience to hear their cause.

tax, a tax placed on voting, to

prevent poor persons from
voting. The last extension of the
suffrage occurred in 1971 in the

midst of the Vietnam War. The
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Twenty-Sixth Amendment reduced the voting age from twenty-one
to eighteen. Many people complained that the young people who
were serving in Vietnam should have the right to vote for or against
those making decisions that might literally meant life or death.
Other amendments have been proposed, including an amendment
to guarantee equal rights to women, but all have failed.

Guaranteeing Your First Amendment

Ri ghts

The liberties of U.S. citizens are protected by the Bill
of Rights, but potential or perceived threats to these
freedoms arise constantly. This is especially true
regarding First Amendment rights. Read about some of
these threats at the American Civil Liberties Union
(ACLU) website and let people know how you feel about
these issues or check out American Center for Law and

Justice (ACLJ) at http: //aclj.org/news.

The Eleventh Amendment is extremely complicated from the
judicial perspective, with federal courts taking multiple paths for
interpretation of the language. Essentially, it deals with the issue
of sovereign immunity (Is the government immune from
prosecution?). Most attorneys understand that suits in the federal
court system are more likely to achieve impartial results rather than
suits filed against a state within the state’s system.

The Twelfth Amendment supersedes clause 3 of § 1 of Article II
of the Constitution. According to the Article II, Section 1 of the
Constitution, if two candidates each received a majority of the
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electoral votes but are tied, the House of Representatives would
determine which one would be President. Therefore, the decision
rested with the lame duck, federalist-controlled House of
Representatives. Thirty-five ballots were cast over five days but
neither candidate received a majority. Many federalists saw
Jefferson as their principal foe, whose election was to be avoided at
all costs. But Alexander Hamilton, a well-respected Federalist Party
leader, hated Burr and advised Federalists in Congress that Jefferson
was the safer choice. Finally, on February 17, 1801, on the thirty-sixth
ballot, the House elected Thomas Jefferson to be President. The
tie vote between Jefferson and Burr in the 1801 Electoral College
pointed out problems with the electoral system. The framers of the
Constitution had not anticipated such a tie nor had they considered
the possibility of the election of a President or Vice President from
opposing factions — which had been the case in the 1796 election. In
1804, the passage of the 12th Amendment corrected these problems
by providing for separate Electoral College votes for President and
Vice President. (excerpt from the National Archives)

In 1909 progressives in Congress again attached a provision for
an income tax to a tariff bill. Conservatives, hoping to kill the idea
for good, proposed a constitutional amendment enacting such a tax;
they believed an amendment would never receive ratification by
three-fourths of the states. Much to their surprise, the amendment
was ratified by one state legislature after another, and on February
25, 1913, with the certification by Secretary of State Philander C.
Knox, the Sixteenth Amendment took effect. Yet in 1913, due to
generous exemptions and deductions, less than 1 percent of the
population paid income taxes at the rate of only 1 percent of net
income. This document settled the constitutional question of how
to tax income and, by so doing, effected dramatic changes in the
American way of life.1

. (excerpt from the National Archives)
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The possibility of amending the Constitution helped ensure its
ratification, although many feared the powerful federal government
it created would deprive them of their rights. To allay their
anxieties, the framers promised that a Bill of Rights safeguarding
individual liberties would be added following ratification. These ten
amendments were formally added to the document in 1791 and other
amendments followed over the years.One of the problems with the
Articles of Confederation was the difficulty of changing it. To prevent
this difficulty from recurring, the framers provided a method for
amending the Constitution that required a two-thirds majority in
both houses of Congress and in three-quarters of state legislatures
to approve a change.

Questions to Consider

1. Has the Tenth Amendment been circumvented by
the Supreme Court?

2. Was the Bill of Rights a necessary addition to the
Constitution? Defend your answer.

3.  Isthe federal government too powerful? Should
states have more power? If so, what specific power(s)
should states have?

4.  What new amendments should be added to the
Constitution? Why?

5.  What issue regarding First Amendment protections
causes you the most concern?

6.  Why is it important that the amending process be
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difficult and time consuming?

Term to R(’Iﬂ(’”lb(’}‘

Bill of Rights-the first ten amendments to the U.S.
Constitution; most were designed to protect fundamental
rights and liberties
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»1. Federalism: Basic Structure
of Government

Figure 1. Your first encounter with differences across states may have come
from a childhood experience—perhaps visiting relatives in another state or on
a cross-country trip during summer vacation. The distinct postcard images of
different states are symbolic of American federalism. (credit: modification of
work by Boston Public Library)

Part of the discussion at the Constitutional Convention focused on
basic governmental structures. The Declaration of Independence
rejected the experience of unitary (highly centralized) government
under a king. The Articles of Confederation promoted a
confederation of the states (decentralized power with a weak
central government-committee style). As previously discussed, this
was not as successful as the delegates hoped. Would a third option
deliver positive results? A federal system (strong central
government balanced with strong independent states) could be the
answer.

The real key to the American federal system is a balance of
horizontal and vertical separation of power. The federal design
divides powers between multiple vertical layers or levels of
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government—national, state, county, parish, local, special
district-allowing for multiple access points for citizens. The
governments at each level check and balance one another. As an
institutional design, federalism both safeguards state interests and
creates a strong union led by a capable central government.

At each level of the US federal structure, power is further divided
horizontally by branches-legislative, executive, judicial.

Governmant with Federal Structure ]

MNabional/Federal Govesrment of Gor nimesnial

Powesi

I eprilafive Baanch Ewprutive Branch Judicial Branch
Slate Goverament

Legeiative Branch Executive Branch ludicial Reanch
Ciarnity Governmant

Liprilative Baanch Executive Branch ludicial Branch

LoclMuricipal Gevernment
Legislative Brarch Execitive Branch badicial Branch
Hevizontsl SeparaBon ;

Srarch of Gosernmaent

American federalism seeks to balance decentralization and
centralization forces. We see decentralization when we cross state
lines and encounter different taxation levels, welfare eligibility
requirements, and voting regulations. Centralization is apparent
with the federal government’s unique authority to print money or
to offer money grants and mandates to shape state actions. State
border crossings may greet us with colorful billboards, but behind
them lies a complex federal design that has structured relationships
between states and the national government since the late 1700s.
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Federalism: Questions to Consider

1. What are the central differences between unitary,
confederation, and federal governmental structures?

2. Isnational government power too centralized in
the US federal structure?

Terms to Remem bt’ r

centralization-power is concentrated at one horizontal
level of government; for example, states are not permitted
to make treaties with foreign governments or coin their
own money

confederation-decentralized governmental power; group
of separate entities share power

decentralization-power is divided or shared between
vertical levels of government

federal-balance of power between centralized national
authority and decentralized state and local authority

unitary-highly centralized governmental authority;
centralized power with national government
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22. Federalism: How should
power be structurally

divided?

Learning Objectives
C

*  Explain the concept of federalism

* Identify some of the powers and responsibilities of
federal, state, and local governments

*  Examine how responsibilities differ and powers
overlap

e Discover how federalism evolved in the US

The US republic divides governmental power in two general
ways-vertically and horizontally. Horizontally, we share power
among three branches of government—the legislature, the
executive, and the judiciary. Vertically, power is shared between
levels of government: national and subnational (state, parish,
county, local, special district). In the United States, the term federal
government refers to government at the national level.

Federalism is an institutional arrangement creating relatively
autonomous levels of government, each able to act directly on
behalf of the people with the authority granted to it.! What does

. See John Kincaid. 1975. "Federalism." In Civitas: A
Framework for Civil Education, eds. Charles Quigley and
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this mean? People agree (consent) to cooperate, to write some rules
(a constitution) defining how they will work together and hold each
other accountable, and to set up a framework (branches and levels
of governmental power) keeping people in control of the
government by providing numerous points of access. Federalism
increases access opportunities.

The second characteristic common to all federal systems is a
written contract/constitution that cannot be changed without the
substantial consent of subnational governments. In the American
federal system, the twenty-seven amendments added to the
Constitution since its adoption resulted from an arduous process
requiring approval by two-thirds of both houses of Congress and
three-fourths of the states. This supermajority requirement
ensures no changes to the Constitution may occur without broad
support within Congress (the people’s representatives) and among
states.

Third, the constitutions of federal systems formally allocate
legislative, judicial, and executive authority to the various levels of
government to ensure each has some degree of autonomy from the
other. Under the U.S. Constitution, the president assumes executive
power, Congress exercises legislative powers, and the federal courts
(e.g., U.S. district courts, appellate courts, and the Supreme Court)
assume judicial powers. In each of the fifty states, a governor
assumes executive authority, a state legislature makes laws, and
state-level courts (e.g., trial courts, intermediate appellate courts,
and supreme courts) possess judicial authority.

According to political scientist Richard Neustadt, the system of

Charles Bahmueller. Calabasas, CA: Center for Civic
Education, 391-392; William S. Riker. 1975. "Federalism."
In Handbook of Political Science, eds. Fred Greenstein
and Nelson Polsby. Reading, MA: Addison-Wesley,
93-172.
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separation of powers and checks and balances encourages
cooperation rather than control. Neustadt notes the Constitutional
Convention “created a government of separated institutions sharing
powers.”2

While each level of government is somewhat independent of the
others (dual federalism), a great deal of interaction occurs
(cooperative federalism). The ability of the federal and state
governments to achieve their objectives often depends on
cooperation. Law enforcement agents at the local and state levels
work to bolster the national governments efforts to ensure
homeland security.

Struggle Between National Power & State Power:
How did US federalism evolve?

Historical Struggle for Power-Conflicts with a
Federal Structure of Governing

As George Washington’s secretary of the treasury
from 1789 to 1795, Alexander Hamilton championed
legislative efforts to create a publicly chartered bank.
For Hamilton, the establishment of the Bank of the
United States was fully within Congress’s authority, and
he hoped the bank would foster economic development,
print and circulate paper money, and provide loans to

2. R. E. Neustadt. 1960. Presidential Power and the Politics
of Leadership. New York: Wiley, 33.
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the government. Although Thomas Jefferson,
Washington’s secretary of state, staunchly opposed
Hamilton’s plan on the constitutional grounds that the
national government had no authority to create such an
instrument, Hamilton managed to convince the
reluctant president to sign the legislation.3

When the bank’s charter expired in 1811, Jeffersonian
Democratic-Republicans prevailed in blocking its
renewal. However, the fiscal hardships that plagued the
government during the War of 1812, coupled with the
fragility of the country’s financial system, convinced
Congress and then-president James Madison to create
the Second Bank of the United States in 1816. Many
states rejected the Second Bank, arguing that the
national government was infringing upon the states’
constitutional jurisdiction.

A political showdown between Maryland and the
national government emerged when James McCulloch,
an agent for the Baltimore branch of the Second Bank,
refused to pay a tax that Maryland had imposed on all
out-of-state chartered banks. The standoff raised two
constitutional questions: Did Congress have the
authority to charter a national bank? Were states
allowed to tax federal property? In McCulloch v.
Maryland, Chief Justice John Marshall argued that

3. The Lehrman Institute. "The Founding Trio: Washington,
Hamilton and Jefferson." http: //lehrmaninstitute.org/
history/FoundingTrio.asp
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Congress could create a national bank even though the
Constitution did not expressly authorize it.

Under the necessary and proper clause of Article I,
Section 8, the Supreme Court asserted that Congress
could establish “all means which are appropriate” to
fulfill “the legitimate ends” of the Constitution. In other
words, the bank was an appropriate instrument that
enabled the national government to carry out several of
its enumerated powers, such as regulating interstate
commerce, collecting taxes, and borrowing money.

4. McCulloch v. Maryland, 17 U.S. 316 (1819).
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This ruling established
the doctrine of implied
powers, granting
Congress a vast source of
discretionary power to
achieve its constitutional
responsibilities. The
Supreme Court also sided
with the federal
government on the issue

of state authority to tax

federal property. Under Figure 1. Chief Justice John
Marshall, shown here in a
portrait by Henry Inman, was
Article VI, legitimate best known for the principle of
judicial review established in
Marbury v. Madison (1803),
conflicting state laws. As  which reinforced the influence
and independence of the
judiciary branch of the U.S.
government of the Union, government.

though limited in its
powers, is supreme within its sphere of action and its

the supremacy clause of
national laws trump

the court observed, “the

laws, when made in pursuance of the constitution, form
the supreme law of the land.” Maryland’s action violated
national supremacy because “the power to tax is the
power to destroy.” This second ruling established the
principle of national supremacy, which prohibits states
from meddling in the lawful activities of the national
government.

In Gibbons v. Ogden, the scope of national power was
subjected to court interpretation of the commerce
clause of Article I, Section 8; specifically, it had to
determine whether the federal government had the sole
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authority to regulate the licensing of steamboats
operating between New York and New Jersey.5

Aaron Ogden, who had obtained an exclusive license
from New York State to operate steamboat ferries
between New York City and New Jersey, sued Thomas
Gibbons, who was operating ferries along the same
route under a coasting license issued by the federal
government. Gibbons lost in New York state courts and
appealed. Chief Justice Marshall delivered a two-part
ruling in favor of Gibbons that strengthened the power
of the national government. First, interstate commerce
was interpreted broadly to mean “commercial
intercourse” among states, thus allowing Congress to
regulate navigation. Second, because the federal
Licensing Act of 1793, regulating coastal commerce was
a constitutional exercise of Congress’s authority under
the commerce clause, federal law trumped the New
York State license-monopoly law granting Ogden an
exclusive steamboat operating license. Marshall pointed
out, “the acts of New York must yield to the law of

Congress.”6

Various states railed against the nationalization of
power that had been going on since the late 1700s.
When President John Adams signed the Sedition Act in
1798, which made it a crime to speak openly against the
government, the Kentucky and Virginia legislatures

5. Gibbons v. Ogden, 22 U.S. 1(1824).
6. Gibbons v. Ogden, 22 U.S. 1 (1824).
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passed resolutions declaring the act null on the grounds
that they retained the discretion to follow national laws.
In effect, these resolutions articulated the legal
reasoning underpinning the doctrine of
nullification—that states had the right to reject national
laws they deemed unconstitutional.

A nullification crisis emerged over the tariff acts of
1828 and 1832. Nullifiers argued that high tariffs on
imported goods benefited northern manufacturing
interests while disadvantaging economies in the South.
South Carolina passed an Ordinance of Nullification
declaring both tariff acts null and void and threatened
to leave the Union. The federal government responded
by enacting the Force Bill in 1833, authorizing the
president’s use of military force against states
challenging federal tariff laws.

In the ultimate showdown between national and state
authority, Dred Scott v. Sandford, the Supreme Court
ruled the national government lacked the authority to
ban slavery in the territories.

The election of President Abraham Lincoln in 1860
influenced eleven southern states to secede from the
Union believing the new president would challenge the
institution of slavery. What was initially a conflict to

7. W. Kirk Wood. 2008. Nullification, A Constitutional
History, 1776-1833. Lanham, MD: University Press of
America.

8. Dred Scott v. Sandford, 60 U.S. 393 (1857).
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preserve the Union became a conflict to end slavery
when Lincoln issued the Emancipation Proclamation in
1863, freeing all slaves in the rebellious states. The
defeat of the South impacted the balance of power
between the states and the national government in two
important ways. First, the Union victory put an end to
the right of states to secede and to challenge legitimate
national laws. Second, Congress imposed several
conditions for readmitting former Confederate states
into the Union; among them was ratification of the
Fourteenth and Fifteenth Amendments. After the Civil
War the power balance shifted toward the national
government, a movement that had begun several
decades before with McCulloch v. Maryland (1819) and
Gibbons v. Odgen (1824).

In the late 1800s, some states attempted to regulate
working conditions. For example, New York State passed
the Bakeshop Act in 1897, which prohibited bakery
employees from working more than sixty hours in a
week. In Lochner v. New York, the Supreme Court ruled
this state regulation that capped work hours
unconstitutional, on the grounds that it violated the due
process clause of the Fourteenth Amendment.? In other
words, the right to sell and buy labor is a “liberty of the
individual” safeguarded by the Constitution, the court
asserted. The federal government also took up the issue
of working conditions, with the same result. 0

9. Lochner v. New York, 198 U.S. 45 (1905).
10. Hammer v. Dagenhart, 247 U.S. 251 (1918).
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(a) (b)

Puck, a humor magazine published from 1871 to 1918,
satirized political issues of the day such as federal
attempts to regulate commerce and prevent
monopolies. “Will you walk into my parlor?’ said the
spider to the fly” (a) by Udo Keppler depicts a spider
labeled “Interstate Commerce Commission” capturing a
large fly in a web labeled “The Law” while “Plague take
it! Why doesn’t it stay down when I hit it?” (b), also
drawn by Keppler, shows President William Howard Taft
and his attorney general, George W. Wickersham, trying
to beat a “Monopoly” into submission with a stick
labeled “Sherman Law

The Great Depression of the 1930s brought new
economic hardships. Between 1929 and 1933, the
national unemployment rate reached 25 percent,
industrial output dropped by half, stock market assets
lost more than half their value, thousands of banks went
out of business, and the gross domestic product shrunk
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by one—quarter.11 Given the magnitude of the economic
depression, the national government was pressured to
coordinate a robust national level response along with
the states.

Cooperative
federalism, in contrast to
dual federalism, erodes
the jurisdictional
boundaries between the
states and national

government, leading to a

blending of layers as in A line outside a Chicago soup

the marble cake analogy.  kitchen in 1931, in the midst of
the Great Depression. The sign
above reads “Free Soup, Coffee,
federalism contributed to  and Doughnuts for the
Unemployed.”

The era of cooperative

the gradual incursion of
national authority into
the jurisdictional domain of the states, as well as the
expansion of the national government’s power in
concurrent policy areas.”?

11. Nicholas Crafts and Peter Fearon. 2010. "Lessons from
the 1930s Great Depression,” Oxford Review of Economic
Policy 26: 286-287; Gene Smiley. "The Concise
Encyclopedia of Economics: Great Depression."
http: //www.econlib.org /library/Enc/
GreatDepression.html

12. Marbach et al, Federalism in America: An Encyclopedia.
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In the 1960s, President Lyndon Johnson’s
administration expanded the national government’s role
in society. The created Medicaid (which provides
medical assistance to the indigent), Medicare (which
provides health insurance to the elderly and disabled),
and school nutrition programs. While the era of
cooperative federalism witnessed a broadening of
federal powers in concurrent and state policy domains,
it is also the era of a deepening coordination between
the states and the federal government in Washington.
Nowhere is this clearer than with respect to the social
welfare and social insurance programs created during
the New Deal and Great Society eras, most of which are
administered by both state and federal authorities and
are jointly funded.

Although today’s federal systems vary in design, five characteristics
are common to the United States and other federal systems around
the world, including Germany and Mexico.

All federal systems establish multiple levels of government. The
national government is responsible for handling matters that affect
the country as a whole—national defense, domestic peace, general
welfare of the people, and a stable economy. Subnational, or state
governments, are responsible for matters that lie within their
regions, which include ensuring the well-being of their people by
administering education, health care, public safety, and other public
services. A system like this requires different levels of government
to cooperate, the institutions at each level form an interacting
network. In the U.S. federal system, all national matters are handled
by the federal /national government, which is led by the president
and members of Congress, all of whom are elected. All matters at
the subnational level are the responsibility of the fifty states, each
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13.

headed by an elected governor and legislature. Thus, there is a

separation of functions between the federal and state governments

(dual federalism), and voters choose leaders at each level.®

Past Present
Layer Cake Federalism Marble Cake Federalism

Dual Federalism v.

are clearly Programs and authority are

e e ooperative

Morton Grodzins, a professor of Federalism
political science at the University of

Chicago, coined the expression

“marble-cake federalism” in the 1950s )
to explain the evolution of federalism  The late 1870s ushered in a new

in the United States. phase in the evolution of U.S.

federalism. Under dual
federalism, the states and national government exercise exclusive
authority in distinctly delineated spheres of jurisdiction. Like the
layers of a cake, the levels of government do not blend with one
another but rather are clearly defined. Two factors contributed to
this conception of federalism. Supreme Court rulings blocked
attempts by state and federal governments to step outside their
jurisdictional boundaries. Further, the prevailing economic
philosophy at the time loathed government interference in the
process of industrial development.

Morton Grodzins coined the cake analogy of federalism in the
1950s while conducting research on the evolution of American
federalism. Until then most scholars had thought of federalism as a
layer cake, but according to Grodzins the 1930s ushered in “marble-
cake federalism™ “The American form of government is often, but
erroneously, symbolized by a three-layer cake. A far more accurate

Garry Willis, ed. 1982. The Federalist Papers by
Alexander Hamilton, James Madison and John Jay. New
York: Bantam Books, 237.
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image is the rainbow or marble cake, characterized by an
inseparable mingling of differently colored ingredients, the colors
appearing in vertical and diagonal strands and unexpected whirls.
As colors are mixed in the marble cake, so functions are mixed in

the American federal system.”14

The governmental design of the United States is
unusual; most countries do not have a federal structure.
Aside from the United States, how many other countries

have a federal system?

What are the various types of power in a federal
structure?

The Constitution contains several provisions that direct the
functioning of the U.S. federal structure. The power of the national

14. Morton Grodzins. 2004. "The Federal System." In American
Government Readings and Cases, ed. P. Woll. New York:
Pearson Longman, 74-78.
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government is restricted and the states retain a degree of
sovereignty as part of the framers’ creation of this federal system.
Although states retain some sovereignty, the supremacy clause in
Article VI proclaims the U.S. Constitution, national laws, and treaties
are “the supreme Law of the Land” In the event of a conflict
between the states and the national government, the national
government takes precedence. Some delineate the scope of national
and state power while others expressly restrict it. The remaining
provisions shape relationships among the states and between states
and the national government.

Government Powers in a Federal Structure
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Before ratifying the Constitution, a number of states requested an
amendment explicitly identifying the reserved powers of the states.
These anti-federalists sought further assurance that the national
government’s capacity to act directly on behalf of the people would
be restricted, which the first ten amendments (Bill of Rights)
provided. The Tenth Amendment affirms the states’ reserved
powers: “The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people” Some of the states’ reserved
powers are no longer exclusively within state domain, however. For
example, since the 1940s, the federal government has also engaged
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15.

in administering health, safety, income security, education, and
welfare to state residents. The boundary has completely blurred
between intrastate and interstate commerce becoming indefinable
as a result of broad interpretation of the commerce clause.
Shared (overlapping or concurrent) powers have become an
integral part of contemporary U.S. federalism. These concurrent
powers range from taxing, borrowing, and making and enforcing
laws to establishing court systems.

Article 1, Sections 9 and 10, and constitutional amendments, lay
out the restrictions (prohibited powers/powers denied)
on national and state authority. The most important restriction
Section 9 places on the national government prevents measures
that deprive personal liberty. Specifically, the government cannot
suspend the writ of habeas corpus, which enables someone in
custody to petition a judge to determine whether that person’s
detention is legal (unless the executive declares a state of
emergency); pass a bill of attainder, a legislative action declaring
guilt without a trial; or enact an ex post facto law, which
criminalizes an act retroactively. The Bill of Rights affirms and
expands these constitutional restrictions, attempting to ensure that
the government will not encroach on personal freedoms.

Again, if a state law clashes with a federal law found to be within
the national government’s constitutional authority, the federal law
is supposed to prevail. The supremacy clause does not intend
to subordinate the states to the federal government; rather, it
affirms that one body of laws binds the country. In fact, all national
and state government officials are bound by oath to uphold the
Constitution regardless of the offices they hold. Yet enforcement

Elton E. Richter. 1929. "Exclusive and Concurrent Powers
in the Federal Constitution," Notre Dame Law Review 4,
No. 8: 513-542. http: //scholarship.law.nd.edu/cgi/
viewcontent.cgi?article=4416&context=ndlr
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is not always that simple. In the case of marijuana use, which the
federal government defines to be illegal, twenty-three states and
the District of Columbia have nevertheless established medical
marijuana laws, others have decriminalized its recreational use, and
four states have completely legalized it. The federal government
could act in this area if it wanted to. Recent and current
administrations have actively chosen to ignore the supremacy
clause-using prosecutorial discretion-not holding states or
individuals accountable for violating federal/national laws. For
example, in addition to the legalization issue, there is the question
of how to treat the money from marijuana sales, which the national
government designates as drug money and regulates under laws
regarding its deposit in banks.

Various constitutional provisions govern state-to-state relations.
Article IV, Section 1, referred to as the full faith and credit clause
or the Comity Clause (U.S. Constitution, Article IV, Section 2, Clause
1) requires the states to accept court decisions, public acts, and
contracts of other states. Thus, an adoption certificate or driver’s
license issued in one state is valid in any other state.

The privileges and immunities clause of Article IV asserts that
states are prohibited from discriminating against out-of-staters by
denying them such guarantees as access to courts, legal protection,
property rights, and travel rights. The clause has not been
interpreted to mean there cannot be any difference in the way a
state treats residents and non-residents. For example, individuals
cannot vote in a state in which they do not reside, tuition at state
universities is higher for out-of-state residents, and in some cases
individuals who have recently become residents of a state must wait
a certain amount of time to be eligible for social welfare benefits.
Another constitutional provision prohibits states from establishing
trade restrictions on goods produced in other states. However, a
state can tax out-of-state goods sold within its borders as long as
state-made goods are taxed at the same level.

Federalism as a structural system of government -creates
relatively autonomous levels of governing, each possessing
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authority granted to them by the national constitution. The U.S.
Constitution allocates powers to the states and federal government,
structures the relationship between these two levels of government,
and guides state-to-state relationships, and federal, state, and local
governments rely on different sources of revenue to enable them to
fulfill their public responsibilities.

Questions to Consider

1. What key constitutional provisions define the
scope of authority of the federal and state
governments?

2. What are the main functions of federal and state
governments?

3. What are the main differences between cooperative
federalism and dual federalism?

4.  What were the implications of McCulloch v.
Maryland for federalism?

Terms to Remem l’)t’ r

bill of attainder-a legislative action declaring someone
guilty without a trial; prohibited under the Constitution

concurrent powers-shared state and federal powers that
range from taxing, borrowing, and making and enforcing
laws to establishing court systems

cooperative federalism-a style of federalism in which
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both levels of government coordinate their actions to solve
national problems, leading to the blending of layers as in a
marble cake

dual federalism-a style of federalism in which the states
and national government exercise exclusive authority in
distinctly delineated spheres of jurisdiction, creating a
layer-cake view of federalism

elastic clause-the last clause of Article I, Section 8, which
enables the national government “to make all Laws which
shall be necessary and proper for carrying” out all its
constitutional responsibilities

ex post facto law-a law that criminalizes an act
retroactively; prohibited under the Constitution

federalism-an institutional arrangement that creates two
relatively autonomous levels of government, each
possessing the capacity to act directly on the people with
authority granted by the national constitution

fiscal federalism-sharing of tax dollars, fees, etc.
between levels of government; usually in the form of grants
to state governments

full faith and credit clause-found in Article IV, Section 1,
of the Constitution, this clause requires states to accept
court decisions, public acts, and contracts of other states;
also referred to as the comity provision

privileges and immunities clause-found in Article IV,
Section 2, of the Constitution, this clause prohibits states
from discriminating against out-of-staters by denying such
guarantees as access to courts, legal protection, and
property and travel rights

writ of habeas corpus-a petition that enables someone
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23. Federalism: How is
revenue shared?

Learning Objectives

*  Explain how federal intergovernmental grants have
evolved over time

e Identify the types of federal intergovernmental
grants

e Describe the characteristics of federal unfunded
mandates

Fiscal Federalism: How are the people’s dollars
distributed?

Federal, state, and local governments depend on different sources of
revenue to finance their annual expenditures.

Two important developments have fundamentally changed the
allocation of revenue since the early 1900s. First, the ratification
of the Sixteenth Amendment in 1913 authorized Congress to impose
income taxes without apportioning it among the states on the basis
of population, a burdensome provision that Article I, Section 9, had
imposed on the national govemment.1 This change significantly

. Pollock v. Farmers’ Loan & Trust Co., 158 U.S. 601 (1895).
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increased the federal government’s ability to raise revenue and spend
it.

The second development regulates federal grants-transfers of
federal money to state and local governments. These transfers, which
do not have to be repaid, are designed to support the recipient
governments, but also to encourage them to pursue federal policy
objectives they might not otherwise adopt. The expansion of the
federal government’s spending power has enabled it to transfer more
grant money to lower government levels, which has accounted for an
increasing share of their total revenue.”

The sources of revenue for federal, state, and local governments are
detailed in Figure 3. Although the data reflect 2013 results, patterns
revealed in the figure give us an idea of how governments
funded their activities in recent years. For the federal government, 47
percent of 2013 revenue came from individual income taxes and 34
percent from payroll taxes, which combine Social Security tax and
Medicare tax.

2. See Robert Jay Dilger, "Federal Grants to State and Local
Governments: A Historical Perspective on Contemporary
Issues," Congressional Research Service, Report 7-5700, 5
March 2015.
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Federal Government Revenue State Government Revenue
Sources, 2013 Sources, 2013

li Excise taxes 3% Other 9%
Other 6%
‘ Service charges 11%

Corporate taxes 10%

Individual

income Taxes 50%
taxes 47%
Federal
grants 30%
Share of state taxes
Property tax 2%
Sales tax 47%

Individual income tax 35%

Local Government Revenue
Sources, 2013

Share of local taxes
Property tax 74%
Sales tax 17%
Individual income tax 5%

Other 5%

Service charges 17%

Taxes 41%

Federal and
state support
37%

Sources: Office of Management and Budget. Table 2.1: “Receipts by Source: 1934-2020.” 2014. United States Census Bureau.
*2013 State and Local Summary Table by Level of Government and by State.” 2013.

How are the revenues generated by people’s tax dollars and people’s
fees paid for public services and licenses put to use by different levels
of government? To gain insight on this question check Article I,
Section 8, of the Constitution, assigning the federal government
various powers allowing it to affect the nation as a whole.>

The 2014 federal budget demonstrates that providing for the general

. Data reported by the Center on Budget and Policy
Priorities. 2015. "Policy Basics: Where Do Our Federal
Tax Dollars Go?" March 11. http: //www.cbpp.org/
research /policy-basics-where-do-our-federal-tax-
dollars-go
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welfare and national defense consumes much of the government’s
resources—not just its revenue, but also its administrative capacity
and labor power.

Federal Budget, 2014

Safety net
programs 11%

Defense and
international
security assistance
18%

Social security 24%

Transportation infrastructure 3%

(7

Science and medical research 2%
Education 2%

Medicare, Medicaid, Non-security international 1%
CHIP, and marketplace
subsidies 24%

Source: Office of Management and Budget. "Fiscal Year 2016 Historical Tables.” February 2, 2015.

Educational expenditures constitute a major category for all levels.
However, whereas the states spend comparatively more than local
governments on university education, local governments spend even
more on elementary and secondary education. Local governments
allocate more funds to police protection, fire protection, housing and
community development, and public utilities such as water, sewage,
and electricity. While state governments allocate comparatively more
funds to public welfare programs, such as health care, income support,
and highways, both local and state governments spend roughly similar
amounts on judicial and legal services and correctional services.

The national government’s ability to achieve its objectives often
requires the participation and cooperation of state and local
governments. Intergovernmental grants offer positive financial
inducements to get states to work toward selected national goals. A
grant is commonly likened to a “carrot” to the extent that it is designed
to entice the recipient toward a specific goal. On the other hand,
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unfunded mandates impose federal requirements on state and local
authorities. Mandates are typically backed by the threat of penalties
for non-compliance and provide little to no compensation to carry out
the mandated action. Thus, given its coercive nature, a mandate is
commonly likened to a “stick.”

Grants

The national government has used grants to influence state actions
as far back as the Articles of Confederation when it provided states
with land grants. In the first half of the 1800s, land grants were
the primary means by which the federal government supported the
states. Millions of acres of federal land were donated to support road,
railroad, bridge, and canal construction projects, all of which were
instrumental in piecing together a national transportation system
to facilitate migration, interstate commerce, postal mail service, and
movement of military people and equipment. Numerous universities
and colleges across the country, such as Ohio State University and
the University of Maine, are land-grant institutions because their
campuses were built on land donated by the federal government. By
1900, cash grants replaced land grants as the main form of federal
intergovernmental transfers and have become a central part of
modern federalism.4

Federal cash grants have strings attached; the national government
wants public monies used for policy activities that advance national
objectives. Categorical grants are federal transfers formulated to limit
recipients’ discretion in the use of funds and subject them to strict
administrative criteria that guide project selection, performance, and
financial oversight, among other things. These grants also often
require some commitment of matching funds. Examples are Medicaid

4. Dilger, "Federal Grants to State and Local Governments."
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and the food stamp program-categorical grants. Block grants come
with less stringent federal administrative conditions and provide
recipients more flexibility over how to spend grant funds. Examples
of block grants include the Workforce Investment Act program, which
provides state and local agencies money to help youths and adults
obtain skill sets that will lead to better-paying jobs, and the Surface
Transportation Program, which helps state and local governments
maintain and improve highways, bridges, tunnels, sidewalks, and
bicycle paths. Finally, recipients of general revenue sharing faced the
least restrictions on the use of federal grants. From 1972 to 1986,
when revenue sharing was abolished, upwards of $85 billion of federal
money was distributed to states, cities, counties, towns, and villages.

Federal Grants to State and Local Governments, 1960-2014

Community and
regional development 2%
i l‘—x\— Other 4%
E .

7 Education, training,
»  employment, and social
%, services 11%

Amount spent
(billions)

— Transportation 11%
1
1

i

Source: Congressional Research Service. Table 2 in Federal Grants to State and Local A Historical ive on
Contemporary Issues. March 5, 2015.

During the 1960s and 1970s, funding for federal grants grew
significantly, as the trend line shows in the figure above. Growth
picked up again in the 1990s and 2000s. The upward slope since the
1990s is primarily due to the increase in federal grant money going to

5. John Mikesell. 2014. Fiscal Administration, 9th ed.
Boston: Wadsworth Publishing.
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Medicaid. Federally funded health-care programs jumped from $43.8
billion in 1990 to $320 billion in 2014.6

Health-related grant programs such as Medicaid and the Children’s
Health Insurance Program (CHIP) represented more than half of total
federal grant expenses.

The federal government uses grants
and other tools to achieve its national policy priorities.
Take a look at the National Priorities Project to find out

more.

The national government favors using categorical grants to transfer
funds to state and local authorities because this gives them more
control and discretion in how the money is spent. In 2014, the federal
government distributed 1,099 grants, 1,078 of which were categorical,
while only 21 were block grants.

In response to the terrorist attack on the United States on
September 11, 2001, more than a dozen new federal grant programs
relating to homeland security were created, but as of 2011, only three
were block grants.

6. Dilger, "Federal Grants to State and Local Governments,’
5.

7. —, "Federal Grants to State and Local Governments,'
Table 4.
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There are a couple of reasons that categorical grants are more
popular than block grants despite calls to decentralize public policy.
One reason is that elected officials who sponsor these grants can take
credit for their positive outcomes (e.g., clean rivers, better-performing
schools, healthier children, a secure homeland) since elected officials,
not state officials, formulate the administrative standards that lead
to the results. Another reason is that categorical grants afford federal
officials greater command over grant program performance.

Block grants have been championed for their cost-cutting effects.
Unfortunately, their flexibility has been undermined over time as a
result of creeping categorization, a process in which the national
government places new administrative requirements on state and
local governments or supplants block grants with new categorical
grants.

Among the more common measures used to restrict block grants’
programmatic flexibility are set-asides (i.e., requiring a certain share
of grant funds to be designated for a specific purpose) and cost ceilings
(i.e., placing a cap on funding other purposes).

Unfunded mandates are federal laws and regulations that impose
obligations on state and local governments without fully
compensating them for the administrative costs they incur. The
federal government has used mandates increasingly since the 1960s to
promote national objectives in policy areas such as the environment,
civil rights, education, and homeland security. One type of mandate
threatens civil and criminal penalties for state and local authorities
that fail to comply with them across the board in all programs, while
another provides for the suspension of federal grant money. These
are commonly referred to as crosscutting mandates/requirements.

. Kenneth Finegold, Laura Wherry, and Stephanie
Schardin. 2014. "Block Grants: Historical Overview and
Lessons Learned," New Federalism: Issues and Options
for States Series A, No A-63: 1-7.
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Failure to fully comply with crosscutting mandates can result in
punishments that normally include reduction of or suspension of
federal grants, prosecution of officials, fines, or some combination
of these penalties. If only one requirement is not met, state or local
governments may not get any money at all.

Some mandates include partial preemption requlations, whereby
the federal government sets national regulatory standards but
delegates the enforcement to state and local governments. For
example, the Clean Air Act sets national air quality requlations but
instructs states to design implementation plans to achieve such
standards.g

9. Martha Derthick. 1987. "American Federalism: Madison’s
Middle Ground in the 1980s," Public Administration
Review 47, No. 1: 66-74.
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Figure 2. The Clean Air Act is an
example of an unfunded mandate. The
Environmental Protection Agency sets
federal standards regarding air and
water quality, but it is up to each state
to implement plans to achieve these
standards.

The widespread use of federal
mandates in the 1970s and 1980s
provoked a backlash among state
and Tlocal authorities, which
culminated in the Unfunded
Mandates Reform Act (UMRA) in
1995. The UMRA’s main objective
has been to restrain the national
government’s use of mandates
by subjecting rules that impose
unfunded requirements on state
and local governments to
greater procedural scrutiny.
However, since the act’s
implementation, states and local
authorities  have  obtained
limited velief. A nmew piece of
legislation aims to take this
approach further. The 2015
Unfunded  Mandates and

Information Transparency Act, HR 50, passed the House early in 2015

before being referred to the Senate, where it waits committee

consideration.

Some leading federalism scholars have used the term coercive

federalism to describe or label this aspect of contemporary U.S.

fedemlism.11

U.S. Congress. Senate. 2015-2016. H. R. 50 - Unfunded
Mandates Information and Transparency Act of 2015 H.
Rept. 114-11. https: //www.congress.gov/bill /114th-

congress/house-bill /50

John Kincaid. 1990. "From Cooperative Federalism to
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In other words, Washington, D. C. has been as likely to use the
stick of mandates as the carrot of grants to accomplish its national
agenda. As a result, there have been more instances of confrontational
interactions between the states and the federal government.

The Clery Act

The Clery Act of 1990, formally the Jeanne Clery
Disclosure of Campus Security Policy and Campus
Crime Statistics Act, requires public and private colleges
and universities that participate in federal student aid
programs to disclose information about campus crime.
The Act is named after Jeanne Clery, who in 1986 was
raped and murdered by a fellow student in her Lehigh
University dorm room.

The U.S. Department of Education’s Clery Act
Compliance Division is responsible for enforcing the
1990 Act. Specifically, to remain eligible for federal
financial aid funds and avoid penalties, colleges and
universities must comply with the following provisions:

e Publish an annual security report and make it
available to current and prospective students and

Coercive Federalism," Annals of the American Academy of
Political and Social Science 509: 139-152.
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employees;

e Keep a public crime log that documents each
crime on campus and is accessible to the public;

*  Disclose information about incidents of criminal
homicide, sex offenses, robbery, aggravated
assault, burglary, motor vehicle theft, arson, and
hate crimes that occurred on or near campus;

e Issue warnings about Clery Act crimes that pose
a threat to students and employees; Develop a
campus community emergency response and
notification strategy that is subject to annual
testing;

e Gather and report fire data to the federal
government and publish an annual fire safety
report;

*  Devise procedures to address reports of missing
students living in on-campus housing.

For more about the Clery Act, see Clery Center for

Security on Campus, http: //clerycenter.org.

Questions to Consider

1. What does it mean to refer to the carrot of grants
and the stick of mandates?

2. Were you made aware of your campus’s annual
security report before you enrolled?

3. Do you think reporting about campus security is
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appropriately regulated at the federal level under the
Clery Act? Why or why not?

Terms to Remember

block grant-a type of grant that comes with less
stringent federal administrative conditions and provide
recipients more latitude over how to spend grant funds

categorical grant-a federal transfer formulated to limit
recipients’ discretion in the use of funds and subject them
to strict administrative criteria

unfunded mandates-federal laws and regulations that
impose obligations on state and local governments without
fully compensating them for the costs of implementation
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U. S. COURTS
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24. U. S. Courts: Interpreting
the Contract

The Marriage Equality Act vote in Albany, New York, 2011 (left), was just one of
a number of cases testing the constitutionality of both national and state law.
In the years leading up to the 2015 ruling that same-sex couples may marry in
all fifty states, marriage equality had become a key issue for the LGBT
community as demonstrated at Seattle’s 2012 Pride parade (right). (credit left:
modification of work by “Celebration chapel” /Wikimedia; credit right:
modification of work by Brett Curtiss)

The judiciary is arguably the branch where the individual has the best
chance to be heard-competing contractual claims may be heard above
the noise and distraction of the media, politics, and technology.

As part of checks and balances, courts protect the Constitution from
breaches by the other branches of government, and they protect
individual rights against societal and governmental oppression. At
the national level, nine Supreme Court justices are nominated by the
president and confirmed by the Senate for lifetime appointments.
Hence, populist control over them is indirect at best, but this provides
courts the independence needed. Court power is confined to ruling on
those cases the courts decide to hear—in interpreting the law rather
than making the law, as law-making power resides with the
legislative branch.
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U.S. Courts: Questions to Consider

1. How do courts make decisions?
2.  How do they exercise their power to protect
individual rights?

How are the courts structured?

What distinguishes the Supreme Court from all

others?

L

Terms to Remember

checks and balances-limitations placed on governmental
power; separation into branches that oversee one another

judiciary-judicial authority, courts, judges, justices
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25. U. S. Courts: What do they
do?

Learning Objectives
C

* Describe the evolving role of the courts since the
ratification of the Constitution

e  Explain why courts are uniquely situated to protect
individual rights

*  Recognize how the courts make public policy

*  Examine the basic provisions of Article III of the
Constitution and the Judiciary Act of 1789

Under the Articles of Confederation, there was no national judiciary.
The Constitution changed that, but Article III, which addresses “the
judicial power of the United States,” is the shortest and least detailed
of the three articles creating branches of government. Article III calls
for creation of “one supreme Court” and establishes the Court’s
jurisdiction (its authority to hear cases and make decisions) and the
types of cases the Court may hear.
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The rest of the development of the judicial system and the creation
of the lower courts were left in the hands of Congress.
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Consider the Original

To add further explanation to Article III, Alexander
Hamilton discussed details about the federal /national
judiciary in Federalist No. 78.

[...] In unfolding the defects of the existing
Confederation, the utility and necessity of a
federal judicature have been clearly pointed out

[.]

The complete independence of the courts of
justice is peculiarly essential in a limited
Constitution. By a limited Constitution, I
understand one which contains certain specified
exceptions to the legislative authority; such, for
instance, as that it shall pass no bills of
attainder (trial by legislature), no ex-post-facto
laws (after the fact), and the like. Limitations of
this kind can be preserved in practice no other
way than through the medium of courts of
justice, whose duty it must be to declare all acts
contrary to the manifest tenor of the
Constitution void. Without this, all the
reservations of particular rights or privileges
would amount to nothing [...emphasis added]

No legislative act, therefore, contrary to the
Constitution, can be valid. To deny this, would be
to affirm, that the deputy is greater than his
principal; that the servant is above his master;
that the representatives of the people are
superior to the people themselves; that men
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acting by virtue of powers, may do not only what
their powers do not authorize, but what they
forbid [...]

That inflexible and uniform adherence to the
rights of the Constitution, and of individuals,
which we perceive to be indispensable in the
courts of justice, can certainly not be expected
from judges who hold their offices by a
temporary commission. Periodical
appointments, however regulated, or by
whomsoever made, would, in some way or other,
be fatal to their necessary independence. If the
power of making them was committed either to
the Executive or legislature, there would be
danger of an improper complaisance to the
branch which possessed it; if to both, there
would be an unwillingness to hazard the
displeasure of either; if to the people, or to
persons chosen by them for the special purpose,
there would be too great a disposition to consult
popularity, to justify a reliance that nothing
would be consulted but the Constitution and the
laws [...]

Alexander Hamilton, Federalist #78, www.congress.gov/
resources/display/content/
The+Federalist+Papers#TheFederalistPapers-78; public
domain

In explaining the importance of an independent judiciary separated
from the other branches of government, Hamilton said
“interpretation” was a key role of the courts as they seek to protect
people from unjust laws. But he also believed “the Judiciary
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Department” would “always be the least dangerous” because “with no
influence over either the sword or the purse,” it had “neither force
nor will, but merely judgment.” The courts were to make decisions—not
take action. With no control over how those decisions would be
implemented and no power to enforce their choices, they could
exercise only judgment, and their power would begin and end there.

The judicial branch finds its place as chief interpreter of the
Constitution and the equal of the other two branches, though still
checked and balanced by them. Appointment of judges and justices
at the national level provides an independent judiciary-a result of
indirect populist control (elected individuals nominate and affirm
judges/justices).

The first session of the first U.S. Congress laid the framework for
today’s national judicial system, established in the Judiciary Act of
1789. Although legislative changes over the years have altered it, the
basic structure of the judicial branch remains-at the lowest level are
the district courts, where federal cases involving national laws are
tried, witnesses testify, and evidence and arguments are presented.
A losing party unhappy with a district court decision may appeal to
the circuit courts, or U.S. courts of appeal, where the decision of the
lower court is reviewed. Still further, appeal to the U.S. Supreme Court
is possible, but of the thousands of petitions for appeal, the Supreme
Court will typically hear fewer than one hundred each year.

."The U.S. Supreme Court." The Judicial Learning Center.
http: /judiciallearningcenter.org /the-us-supreme-
court/ (March 1, 2016).
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This public site maintained by the
Administrative Office of the U.S. Courts provides
detailed information from and about the judicial branch.

How did the new judiciary get started?

Starting in New York in 1790,
the early Supreme Court focused
on establishing its rules and
procedures.

It took years for the Court to

establish its interpreter position,

- = "—-—_*—.—._-;_.‘J

7 The Supreme Court building in
setbacks on the way. In their Washington, DC, was not completed

first case of significance, until 1.935. Engraved on its mqrble
front is the motto “Equal Justice Under

Chisholm v. Georgia (1793), the Law,” while its east side says, “Justice,
justices ruled that the federal the Guardian of Liberty.

courts could hear cases brought

and it faced a number of

by a citizen of one state against a citizen of another state, and that

Article I1I, Section 2, of the Constitution did not protect the states from
. . .2

facing such an interstate lawsuit.

2. Chisholm v. Georgia, 2 U.S. 419 (1793).
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The decision was almost immediately overturned by the Eleventh
Amendment, passed by Congress in 1794 and ratified by the states
in 1795. In protecting the states, the Eleventh Amendment put a
prohibition on the courts by stating, “The Judicial power of the United
States shall not be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United States by Citizens
of another State, or by Citizens or Subjects of any Foreign State.” It was
an early hint that Congress had the power to change the jurisdiction
of the courts as it saw fit-checks and balances in action.

In an atmosphere of perceived weakness, the first chief justice John
Jay, an author of The Federalist Papers and appointed by President
George Washington, resigned his post to become Governor of New
York. He later declined President John Adams’s offer of a subsequent
term.3

In fact, the Court might have remained in a state of what Hamilton
called its “natural feebleness” if not for the man who filled the vacancy
Jay had refused—the fourth chief justice, John Marshall. Often credited
with defining the modern court, clarifying its power, and
strengthening its role, Marshall served in the chief’s position for
thirty-four years. One landmark case during his tenure changed the
course of the judicial branch’s history.

3. Associated Press. "What You Should Know About
Forgotten Founding Father John Jay," PBS Newshour. July
4, 2015. http: /www.pbs.org /newshour/rundown

forgotten-founding-father.
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®)

“Life and Legacy.” The John Marshall
Foundation.

http: //www.johnmarshallfoundation.o
rg (March 1, 2016). John Jay (a) was the
first chief justice of the Supreme Court
but resigned his post to become
governor of New York. John Marshall
(b), who served as chief justice for
thirty-four years, is often credited as
the major force in defining the modern
court’s role in the U.S. governmental
system.

In 1803, the Supreme Court
declared for itself the power of
judicial review, a power that
Hamilton referred to but is not
mentioned
the
Constitution. Judicial review is

expressly
(enumerated) in

the power of the courts, as part
of the system of checks and
balances, to look at actions taken
by the
government and the states and

other branches of
determine whether they are
constitutional. If the courts find
an action to be unconstitutional,
it becomes null and void. Judicial

review was established in the
Supreme Court case Marbury v. Madison when for the first time, the
Court declared an act of Congress to be unconstitutional.* Marshall
defined this power as the “very essence of judicial duty,” and it
continues today as one of the most significant aspects of judicial
power. Judicial review lies at the core of the court’s ability to check the
other branches of government—and the states.

Since Marbury, the power of judicial review has continually
expanded, and the Court has not only ruled actions of Congress and
the president to be unconstitutional, but it has also extended its power
to include the review of state and local actions. Judicial review is
not confined to the Supreme Court but is also exercised by the lower
federal courts and even the state courts. Any legislative or executive
action at the federal or state level inconsistent with the U.S.
Constitution or a state constitution can be subject to judicial review.S

4. Marbury v. Madison, 5 U.S. 137 (1803).
5. Stephen Hass. "Judicial Review." National Juris
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Marbury v. Madison (1803)

The Supreme Court found itself in the middle of a
dispute between the outgoing presidential
administration of John Adams and that of incoming
president (and opposition party member) Thomas
Jefferson. It was an interesting circumstance at the
time, particularly because Jefferson and the man who
would decide the case—John Marshall—were themselves
political rivals.

President Adams had appointed William Marbury to a
position in Washington, DC, but his commission was not
delivered before Adams left office. Marbury petitioned
the Supreme Court to use its power under the Judiciary
Act of 1789 and issue a writ of mandamus (mandate,
command, compel an action) to force the new
president’s secretary of state James Madison to deliver
the commission documents. Madison refused. A
unanimous Court under the leadership of Chief Justice
John Marshall ruled that although Marbury was entitled
to the job, the Court did not have the power to issue the
writ and order Madison to deliver the documents,

University.

http: //juris.nationalparalegal.edu /(X(1)S(wwbvsiSiswopll
tlbfpzfkjd)) /JudicialReview.aspx (March 1, 2016).

182 | U. S. Courts: What do they do?


http://juris.nationalparalegal.edu/(X(1)S(wwbvsi5iswopllt1bfpzfkjd))/JudicialReview.aspx
http://juris.nationalparalegal.edu/(X(1)S(wwbvsi5iswopllt1bfpzfkjd))/JudicialReview.aspx

because the provision in the Judiciary Act giving the
Court that power was unconstitutional.

Perhaps Marshall feared a confrontation with the
Jefferson administration and thought Madison would
refuse his directive anyway. In any case, his ruling shows
an interesting contrast in the early Court. The
Court declined a power—issuing a writ of
mandamus—given to it by Congress; however, it laid the
foundation for legitimizing a much more important
power—judicial review. Marbury never got his
commission, but the Court’s ruling in the case has
become more significant for the precedent it
established.

As Marshall put it, “it is emphatically the province and duty of the
judicial department to say what the law is”” The United States has
a common law system in which law is largely developed through
binding judicial decisions. With roots in medieval England, the system
was inherited by the American colonies along with many other British
traditions.

In their role as policymakers, Congress and the President tend to

6. Marbury v. Madison, 5 U.S. 137 (1803).
. Marbury v. Madison, 5 U.S. 137 (1803).

8. "The Common Law and Civil Law Traditions." The

Robbins Collection. School of Law (Boalt Hall). University
of California at Berkeley. https: //www.law.berkeley.edu/
library/robbins/CommonLawCivilLawTraditions.html
(March 1, 2016).
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consider broad questions of public policy and their costs and benefits.
The courts consider specific cases with narrower questions, enabling
them to focus more closely than other government institutions on
the exact context of the individuals, groups, or issues affected by
the decision. While the legislature can make policy through statute/
law, and the executive can form policy through regulations and
administration based upon constitutionally delegated power or
legislative authority, the judicial branch can also influence policy
through its rulings and interpretations. As cases are brought to the
courts, court decisions shape policy.

Freedom of speech, for example, just like many constitutional
concepts, has come to mean different things to different generations
and the courts that have designed the lens through which we
understand the Constitution in modern times. It is often said that the
Constitution changes less by amendment and more by interpretation.
Rather than collecting dust on a shelf, the nearly 230-year-old
document has come with us into the modern age, and the accepted
practice of judicial review has helped carry it along the way.

While the U.S. Supreme Court and state supreme courts exert power
over many when reviewing laws or declaring acts of other branches
unconstitutional, they become particularly important when an
individual or group comes before them with an alleged wrong. A
citizen or group that feels wronged may approach a variety of
institutional venues in the U.S. system for assistance in changing
policy or seeking support. Organizing protests, garnering special
interest group support, and changing laws through the legislative and
executive branches are all possible, but an individual is most likely to
find the courts best suited to analyze the case particulars.
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Questions to Consider

1.  How do courts make decisions?
2.  How do they exercise their power to protect
individual rights?

How are the courts structured?

B0

What distinguishes the Supreme Court from all
others?
5.  Consider the dual nature of John Marshall's opinion
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in Marbury v. Madison: On one hand, it limits the
power of the courts, yet on the other it also expanded
their power. Can you explain the different aspects of
the decision in terms of these contrasting results?

6. Why do you believe the Constitution’s framers
chose lifetime terms?

Terms to Remem be r

Article ITI-establishes a third branch of government, the
judiciary

checks and balances-limitations placed on governmental
power; separation into branches that oversee one another

judicial review-the power of the courts to review actions
taken by the other branches of government and the states
and to rule on whether those actions are constitutional

judiciary-judicial authority, courts, judges, justices

Judiciary Act of 1789-expands on Article III with details
about additional federal /national courts, court structure
and operations

jurisdiction-the power of a court to hear a case on
appeal or to hear a case for the first time

Marbury v. Madison-the 1803 Supreme Court case that
established the courts’ power of judicial review and the first
time the Supreme Court ruled an act of Congress to be
unconstitutional
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26. U S Courts: Structure and
Procedure

Learning Objectives

e Describe the court system’s basic structure

*  Explain how you are protected by different U.S.
court systems

*  Describe the differences between the U.S. district
courts, circuit courts, and the Supreme Court

e Explain the significance of precedent in the courts’
operations

*  Describe how judges are selected for their
positions

*  Analyze the structure and important features of the
Supreme Court

e Explain how the judiciary is checked by the other
branches of government

The judiciary is multi-layered with courts at both the national, state,
county, and local levels.
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Adding complexity, the court systems sometimes intersect and
overlap each other, and no two states are exactly alike in court
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structure. The organization of state courts does not perfectly mirror
the more clear-cut system found at the federal level.

Cases heard by the U.S. Supreme Court come from two primary
pathways: (1) the circuit courts, or U.S. courts of appeal (after the cases
have originated in the federal district courts), and (2) state supreme
courts (when there is a substantive federal question in the case).

Precedent set by each ruling, particularly by the Supreme Court,
builds on principles set by earlier cases and frames the ongoing
decisions of the courts. Reliance on precedent has enabled the federal
courts to operate with logic and consistency helping validate their role
as the key interpreters of the Constitution and the law—a legitimacy
particularly vital in the United States where citizens do not elect
federal judges and justices but are subject to their rulings. The U.S.
court system operates on the principle of stare decisis (let the decision
stand) meaning today’s decisions are based largely on rulings from
the past, and tomorrow’s rulings rely on what is decided today.
Consistency of precedent ensures greater stability in law and
constitutional interpretation contributing to the court system’s
legitimacy. As former Supreme Court justice Benjamin Cardozo
summarized it years ago, “Adherence to precedent must then be the
rule rather than the exception if litigants are to have faith in the even-
handed administration of justice in the courts”® The Court makes a
decision based upon numerous factors. If the justices affirm the lower

. Bureau of International Information Programs, United
States Department of State. Outline of the U.S. Legal
System. 2004.

. Benjamin N. Cardozo. 1921. The Nature of the Judicial
Process. New Haven: Yale University Press.
http: //www.constitution.org/cmt/cardozo

jud proc.htm.
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court’s decision, they declare it valid and allow it to stand.> When
an appellate court sends a case back to a lower court for further
proceedings the decision is to remand. The lower court is often
required to do something differently, but that does not always mean
the court’s final decision will change.” When an appellate court sets
aside (reverses) the decision of a lower court because of an error,
it is a reversal, which is often followed by a remand. For example,
if the defendant argued on appeal that certain evidence should not
have been used at trial, and the appeals court agrees, the case will be
remanded in order for the trial court to reconsider the case without
that evidence.

There are ninety-four U.S. district courts in the fifty states and U.S.
territories, of which eighty-nine are in the states (at least one in each
state). The others are in Washington, DC; Puerto Rico; Guam; the U.S.
Virgin Islands; and the Northern Mariana Islands. These are the
original jurisdiction trial courts of the national system. No district
court crosses state lines, and a single judge oversees each one. Some
cases are heard by a petit jury (jury of peers) and some are bench
trials (judge acts as both judge and jury).

. Legal term "affirmed" defined by United States
Department of Justice, Offices of the United States
Attorneys, Legal Terms Glossary at
https: //www.justice.gov/usao/justice-101/glossary

. Legal term "remand" defined by United States
Department of Justice, Offices of the United States
Attorneys, Legal Terms Glossary at
https: //www.justice.gov/usao/justice-101/glossary

. Legal term "reverse" defined by United States
Department of Justice, Offices of the United States
Attorneys, Legal Terms Glossary at
https: //www.justice.gov/usao/justice-101/glossary
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There are thirteen U.S. courts of appeals, or circuit courts of appellate
jurisdiction, eleven across the nation and two in Washington, DC (the
DC circuit and the federal circuit). Each court is overseen by a rotating
panel of three judges who review the rulings of the trial (district)
courts within their geographic circuit. As authorized by Congress,

there are currently 179 judges.
U.S. Courts of Appeals and U.S. District Courts

DC Federal Circuit
DC Supreme Court

N .
. 2 8
|_EN K]
I 4 10

There are thirteen judicial circuits: eleven in the geographical
areas marked on the map and two in Washington, DC.

Other federal trial courts exist with specialized jurisdictions—-Court
of International Trade, Court of Federal Claims, and U.S. Tax Court.
Specialized federal appeals courts include the Court of Appeals for the
Armed Forces and the Court of Appeals for Veterans Claims. Cases
from any of these courts may also be appealed to the Supreme Court,
although that result is very rare.

The Supreme Court of the United States, sometimes abbreviated
SCOTUS, is a one-of-a-kind institution. While a look at the Supreme
Court typically focuses on the nine justices themselves, they represent
only the top layer of an entire branch of government that includes
many administrators, lawyers, and assistants who contribute to and
help run the overall judicial system. The Court has its own set of
rules for choosing cases, and it follows a unique set of procedures
for hearing them. Its decisions not only affect the outcome of the
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individual case before the justices, but they also create lasting impacts
on legal and constitutional interpretation for the future.

Supreme Court Structure & Procedure

The original court in 1789 had six justices, but Congress set the
number at nine in 1869, and it has remained there ever since. There
is one chief justice, who is the lead or highest-ranking judge on
the Court, and eight associate justices. All nine serve lifetime terms,
after successful nomination by the president and confirmation by the
Senate.

While not formally connected with the
public the way elected leaders are, the Supreme Court
nonetheless offers visitors a great deal of information at
its official website.

For unofficial summaries of recent Supreme Court
cases or news about the Court, visit the Oyez website or
SCOTUS blog.

The Supreme Court begins its annual session on the first Monday in
October and ends the following June. Every year, there are literally
thousands of people who would like to have their case heard before
the Supreme Court, but the justices will select only a handful to be
placed on the docket, which is the list of cases scheduled on the Court’s
calendar. The Court typically accepts fewer than 2 percent cases it

U S Courts: Structure and Procedure | 193


https://www.supremecourt.gov/
https://www.oyez.org/
http://www.scotusblog.com/

is asked to review every year.G Case names, written in italics, list
the name of a petitioner versus a respondent, as in Roe v. Wade, for
example.

For a case on appeal, the case name indicates which party lost at the
lower level of court: The party unhappy with the lower court’s decision
in terms of legal or procedural error that is bringing the appeal and is
thus the petitioner, or the first-named party in the case. For example,
in Brown v. Board of Education (1954), Oliver Brown was one of the
thirteen parents who brought suit against the Topeka public schools
for discrimination based on racial segregation.

Most often, the petitioner is asking the Supreme Court to grant a
writ of certiorari, a request that the lower court send up its record
of the case for review. Once a writ of certiorari (cert. for short) has
been granted, the case is scheduled on the Court’s docket. The Supreme
Court exercises discretion in the cases it chooses to hear, but four of
the nine Justices must vote to accept a case. This is called the Rule of
Four.

For decisions about cert., the Court’s Rule 10 (Considerations
Governing Review on Writ of Certiorari) takes 1o1fecedence.8 The
Court is more likely to grant certiorari when there is a conflict on
an issue between or among the lower courts. Examples of conflicts

. "Supreme Court Procedures." United States Courts.
http: //www.uscourts.gov/about-federal-courts/

educational-resources/about-educational-outreach /

activity-resources/supreme-1 (March 1, 2016).
. Roe v. Wade, 410 U.S. 113 (1973).
8. "Rule 10. Considerations Governing Review on
Certiorari." Rules of the Supreme Court of the United
States. Adopted April 19, 2013, Effective July 1, 2013.
http: //www.supremecourt.gov/ctrules

2013RulesoftheCourt.pdf.
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include (1) conflicting decisions among different courts of appeals on
the same matter, (2) decisions by an appeals court or a state court
conflicting with precedent, and (3) state court decisions that conflict
with federal decisions. Occasionally, the courts will fast-track a case
that has special urgency, such as Bush v. Gore in the wake of the 2000
election.

The solicitor general is the
lawyer who represents the
federal government before the
Supreme Court: He/she decides
which cases (in which the United
States is a party) should be

appealed from the lower courts.

(a) (b)

About two-thirds of all Supreme Thurgood Marshall (a), who later
Court cases involve the federal served on the Supreme Court, was
appointed solicitor general by Lyndon
Johnson and was the first African
general determines the position American to hold the post. Donald B.
Verrilli Jr. (b) is the forty-sixth solicitor
general of the United States, starting
case. The attorneys of his or her his term of office in June 2011 when
Elena Kagan left the post to join the
Supreme Court.

government.lo The solicitor
the government will take on a

office prepare and file the
petitions and briefs, and the
solicitor general (or an assistant) presents the oral arguments before
the Court.

Once a case has been placed on the docket, briefs (short arguments
explaining each party’s view of the case) must be submitted. People
and groups that are not party to the case but are interested in its

. Bush v. Gore, 531 U.S. 98 (2000).
10.

"About the Office." Office of the Solicitor General. The
United States Department of Justice.

http: /www.justice.gov/osg /about-office-1 (March 1,
2016).
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12.

outcome may file an amicus curiae (“friend of the court”) brief giving
their opinion, analysis, and recommendations.

How are decisions made and opinions written?

With briefs filed, the Court hears oral arguments in cases from
October through April. The proceedings are quite ceremonial. When
the Court is in session, the robed justices make a formal entrance into
the courtroom to a standing audience and the sound of a banging
gavel. The Court’s marshal (head of the Court’s police force/position
similar to bailiff) presents them with a traditional chant: “The
Honorable, the Chief Justice and the Associate Justices of the Supreme
Court of the United States. Oyez! Oyez! Oyez! [Hear ye!] All persons
having business before the Honorable, the Supreme Court of the
United States, are admonished to draw near and give their attention,
for the Court is now sitting. God save the United States and this
Honorable Court!™ It has not gone unnoticed that the Court, which
has defended the First Amendment’s religious protection and the
traditional separation of church and state, opens its every public
session with a mention of God.

During oral arguments, each side’s lawyers have thirty minutes
to make their legal case, though the justices often interrupt the
presentations with questions. The justices consider oral arguments
not as a forum for a lawyer to restate the merits of his or her case
as written in the briefs, but as an opportunity to get answers to any
questions they may have.

"The Court and its Procedures." Supreme Court of the
United States. May 26, 2015.

"Supreme Court Procedures." United States Courts.
http: /www.uscourts.gov/about-federal-courts
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13.

14.

When oral arguments have been concluded, the justices have to
decide the case, and they do so in conference, which is held in private
twice a week when the Court is in session and once a week when it
is not.’> The judges take an initial vote in private before the official
announcement of their decisions is made public. Oral arguments are
open to the public, but cameras are not allowed in the courtroom,
so the only picture we get is one drawn by an artist’s hand, an
illustration or rendering.

Many envision the justices formally robed and cloistered away in
their chambers, unaffected by the world around them, but the reality is
that they are not that isolated, though they lack their own mechanism
for enforcement of their rulings and power remains checked and
balanced by the other branches, the effect of the justices’ opinions
on the workings of government, politics, and society in the United
States is much more significant than the attention they attract might
indicate.

Every Court opinion sets precedent for the future. The Supreme
Court’s decisions are not always unanimous, however; the published
majority opinion, or explanation of the justices’ decision, is the one
with which a majority of the nine justices agree. It can represent a
vote as narrow as five in favor to four against. A tied vote is rare but

educational-resources/about-educational-outreach/

activity-resources/supreme-1 (March 1, 2016).
"Supreme Court Procedures." United States Courts.
http: /www.uscourts.gov/about-federal-courts/

educational-resources/about-educational-outreach /

activity-resources/supreme-1 (March 1, 2016).

Jonathan Sherman. "End the Supreme Court's Ban on
Cameras." New York Times. 24 April 2015.
http: //www.nytimes.com /2015 /04 /24 /opinion /open-

the-supreme-court-to-cameras.html.
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can occur at a time of vacancy, absence, or abstention from a case,
perhaps where there is a conflict of interest. In the event of a tied vote,
the decision of the lower court stands.

If he/she is in the majority, the chief justice decides who will write
the opinion. If not, the most senior justice ruling with the majority
chooses the writer. Likewise, the most senior justice in the dissenting
group can assign a member to write the dissenting opinion; however,
any justice who disagrees with the majority may write a separate
dissenting opinion. If a justice agrees with the outcome of the case
but not with the majority’s reasoning in it, that justice may write a
concurring opinion.

Dissenting opinions can also be instructive. If the Court’s decision,
expressed in the written majority opinion, significantly changed
precedent or the role/processes of government, dissenting opinions
may also garner significant attention.

Consider the Original

(Past Justice John M. Harlan, Transcription of Opinion of
the Supreme Court of the United States in Plessy v.
Ferguson.)

U.S. Supreme Court
PLESSY v. FERGUSON, 163 U.S. 537 (1896)

163 U.S. 537
PLESSY
V.
FERGUSON.
No. 210.

May 18, 1896.
This was a petition for writs of prohibition and certiorari
originally filed in the supreme court of the state by Plessy,
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In a speech delivered in the Ohio
House of Representatives in 1886
and later published as The Black
Laws, legislator Benjamin W.
Arnett described life in segregated
Ohio: I have traveled in this free
country for twenty hours without
anything to eat; not because I had
no money to pay for it, but
because I was colored. Other
passengers of a lighter hue had
breakfast, dinner and supper. In
traveling we are thrown in “jim
crow” cars, denied the privilege of
buying a berth in the sleeping
coach. This foe of my race stands
at the school house door and
separates the children, by reason
of ‘color,” and denies to those who
have a visible admixture of
African blood in them the
blessings of a graded school and
equal privileges... We call upon all
friends of ‘Equal Rights’ to assist
in this struggle to secure the
blessings of untrammeled liberty
for ourselves and posterity. B. W.
Arnett, The Black Laws, March 10,
1886. African American
Perspectives, 1818-1907 By the
1930s, the practice of racial
segregation was widespread and
vigorously maintained. When
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On May 18, 1896, the Supreme
Court ruled separate-but-equal
facilities constitutional on
intrastate railroads. For some fifty

Mr. Justice Strong,
delivering the judgment of
his court in Olcott v.
Supervisors, 16 Wall. 678,

J694, said: ‘That railroads,
Although constructed by

private corporations, and
owned by them, are public
highways, has been the
doctrine of nearly all the

years, the Plessy v. Ferguson
decision upheld the principle of
racial segregation. Across the
country, laws mandated separate
accommodations on buses and
trains, and in hotels, theaters, and
schools. (Water cooler in streetcar
terminal, Oklahoma City,
Oklahoma, contributed by Russell
Lee, photographer, 1903-1986,
published July 1939, Library of
Congress at http: //hdl.loc.gov/

loc.pnp/pp.fsaowi)

courts ever since such
conveniences for passage
and transportation have
had any existence. Very
early the question arose
whether a state’s right of
eminent domain could be
exercised by a private
corporation created for the
purpose of constructing a
railroad. Clearly, it could not, unless taking land for such a
purpose by such an agency is taking land for public use. [...]

In respect of civil rights, common to all citizens, the
constitution of the United States does not, I think, permit
any public authority to know the race of those entitled to
be protected in the enjoyment of such rights. Every true
man has pride of race, and under appropriate
circumstances, when the rights of others, his equals before
the law, are not to be affected, it is his privilege to express
such pride and to take such action based upon it as to him
seems proper. But I deny that any legislative body or
judicial tribunal may have regard to the race of citizens
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when the civil rights of those citizens are involved. Indeed,
such legislation as that here in question is inconsistent not
only with that equality of rights which pertains to
citizenship, national and state, but with the personal liberty
enjoyed by every one within the United States.

The thirteenth amendment does not permit the
withholding or the deprivation of any right necessarily
inhering in freedom. It not only struck down the institution
of slavery as previously existing in the United States, but it
prevents the imposition of any burdens or disabilities that
constitute badges of slavery or servitude. It decreed
universal civil freedom in this country. This court has so
adjudged. But, that amendment having been found
inadequate to the protection of the rights of those who had
been in slavery, it was followed by the fourteenth
amendment, which added greatly to the dignity and glory
of American citizenship, and to the security of personal
liberty, by declaring that ‘all persons born or naturalized in
the United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the state wherein
they reside; and that ‘no state shall make or enforce any law
which shall abridge the privileges or immunities of citizens
of the United States; nor shall any state deprive any person
of life, liberty or property without due process of law, nor
deny to any person within its jurisdiction the equal
protection of the laws. These two amendments, if enforced
according to their true intent and meaning, will protect all
the civil rights that pertain to freedom and citizenship.
Finally, and to the end that no citizen should be denied, on
account of his race, the privilege of participating in the
political control of his country, it was declared by the
fifteenth amendment that ‘the right of citizens of the
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United States to vote shall not be denied or abridged by the
United States or by any state on account of race, color or
previous condition of servitude.

These notable additions to the fundamental law were
welcomed by the friends of liberty throughout the world.
They removed the race line from our governmental
systems. [...]

If a state can prescribe, as a rule of civil conduct, that
whites and blacks shall not travel as passengers in the same
railroad coach, why may it not so regulate the use of the
streets of its cities and towns as to compel white citizens to
keep on one side of a street, and black citizens to keep on
the other? Why may it not, upon like grounds, punish
whites and blacks who ride together in street cars or in
open vehicles on a public road or street? Why may it not
require sheriffs to assign whites to one side of a court
room, and blacks to the other? And why may it not also
prohibit the commingling of the two races in the galleries
of legislative halls or in public assemblages convened for
the consideration of the political questions of the day?
Further, if this statute of Louisiana is consistent with the
personal liberty of citizens, why may not the state require
the separation in railroad coaches of native and naturalized
citizens of the United States, or of Protestants and Roman
Catholics?

The answer given at the argument to these questions was
that regulations of the kind they suggest would be
unreasonable, and could not, therefore, stand before the
law. [...]

But in view of the constitution, in the eye of the law,
there is in this country no superior, dominant, ruling class
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of citizens. There is no caste here. Our constitution is
color-blind, and neither knows nor tolerates classes among
citizens. In respect of civil rights, all citizens are equal
before the law. The humblest is the peer of the most
powerful. The law regards man as man, and takes no
account of his surroundings or of his color when his civil
rights as guaranteed by the supreme law of the land are
involved. It is therefore to be regretted that this high
tribunal, the final expositor of the fundamental law of the
land, has reached the conclusion that it is competent for a
state to regulate the enjoyment by citizens of their civil
rights solely upon the basis of race.

In my opinion, the judgment this day rendered will, in
time, prove to be quite as pernicious as the decision made
by this tribunal in the Dred Scott Case. [...]

The sure guaranty of the peace and security of each race
is the clear, distinct, unconditional recognition by our
governments, national and state, of every right that inheres
in civil freedom, and of the equality before the law of all
citizens of the United States, without regard to race. State
enactments regulating the enjoyment of civil rights upon
the basis of race, and cunningly devised to defeat legitimate
results of the war, under the pretense of recognizing
equality of rights, can have no other result than to render
permanent peace impossible, and to keep alive a conflict of
races, the continuance of which must do harm to all
concerned. This question is not met by the suggestion that
social equality cannot exist between the white and black
races in this country. That argument, if it can be properly
regarded as one, is scarcely worthy of consideration; for
social equality no more exists between two races when
traveling in a passenger coach or a public highway than
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when members of the same races sit by each other in a
street car or in the jury box, or stand or sit with each other
in a political assembly, or when they use in common the
streets of a city or town, or when they are in the same
room for the purpose of having their names placed on the
registry of voters, or when they approach the ballot box in
order to exercise the high privilege of voting. [...]

I am of opinion that the state of Louisiana is inconsistent
with the personal liberty of citizens, white and black, in
that state, and hostile to both the spirit and letter of the
constitution of the United States. If laws of like character
should be enacted in the several states of the Union, the
effect would be in the highest degree mischievous. Slavery,
as an institution tolerated by law, would, it is true, have
disappeared from our country; but there would remain a
power in the states, by sinister legislation, to interfere with
the full enjoyment of the blessings of freedom, to regulate
civil rights, common to all citizens, upon the basis of race,
and to place in a condition of legal inferiority a large body
of American citizens, now constituting a part of the
political community, called the ‘People of the United States,
for whom, and by whom through representatives, our
government is administered. Such a system is inconsistent
with the guaranty given by the constitution to each state of
a republican form of government, and may be stricken
down by congressional action, or by the courts in the
discharge of their solemn duty to maintain the supreme law
of the land, anything in the constitution or laws of any state
to the contrary notwithstanding.

206 | U S Courts: Structure and Procedure



For the reason stated, I am constrained to withhold my
assent from the opinion and judgment of the majority.15

Consider the Original

Past Justice Antonin Scalia offered a dissenting opinion in
the recent court decision on same-sex marriage
illustrating his opinion on the role of the Supreme Court.

Scalia states,

The substance of today’s decree is not of
immense personal importance to me. The law
can recognize as marriage whatever sexual
attachments and living arrangements it wishes,
and can accord them favorable civil
consequences, from tax treatment to rights of
inheritance.! [...] So it is not of special
importance to me what the law says about
marriage. It is of overwhelming importance,
however, who it is that rules me. Today’s decree
says that my Ruler, and the Ruler of 320 million
Americans coast-to-coast, is a majority of the

15.  (Transcription of Opinion of the Supreme Court of the
United States in Plessy v. Ferguson.)U.S. Supreme
Court; PLESSY v. FERGUSON, 163 U.S. 537 (1896); 163
U.S. 537; PLESSY v. FERGUSON. No. 210. May 18,
1896. http: //www.ourdocuments.gov/
doc.php?flash=true&doc=52&page=transcript
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nine lawyers on the Supreme Court. The opinion
in these cases is the furthest extension in fact—
and the furthest extension one can even
imagine—of the Court’s claimed power to create
“liberties” that the Constitution and its
Amendments neglect to mention. This practice
of constitutional revision by an unelected
committee of nine, always accompanied (as it is
today) by extravagant praise of liberty, robs the
People of the most important liberty they
asserted in the Declaration of Independence and
won in the Revolution of 1776: the freedom to
govern themselves.

Until the courts put a stop to it, public debate
over same-sex marriage displayed American
democracy at its best. Individuals on both sides
of the issue passionately, but respectfully,
attempted to persuade their fellow citizens to
accept their views. Americans considered the
arguments and put the question to a vote. The
electorates of 11 States, either directly or
through their representatives, chose to expand
the traditional definition of marriage. Many
more decided not to.! Win or lose, advocates for
both sides continued pressing their cases, secure
in the knowledge that an electoral loss can be
negated by a later electoral win. That is exactly
how our system of government is supposed to
work.?

The Constitution places some constraints on
self-rule—constraints adopted by the People
themselves when they ratified the Constitution
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and its Amendments. Forbidden are laws
“impairing the Obligation of Contracts” denying
“Full Faith and Credit” to the “public Acts” of
other States,* prohibiting the free exercise of
religion,5 abridging the freedom of speech,6
infringing the right to keep and bear arms,’
authorizing unreasonable searches and
seizures,8 and so forth. Aside from these
limitations, those powers “reserved to the States

"9 can be exercised

respectively, or to the people
as the States or the People desire. These cases
ask us to decide whether the Fourteenth
Amendment contains a limitation that requires
the States to license and recognize marriages
between two people of the same sex. Does it

remove that issue from the political process?

Of course not. It would be surprising to find a
prescription regarding marriage in the Federal
Constitution since, as the author of today’s
opinion reminded us only two years ago (in an
opinion joined by the same Justices who join him
today):

“[R]egulation of domestic relations is an area
that has long been regarded as a virtually
exclusive province of the States”® [---]

We have no basis for striking down a practice
that is not expressly prohibited by the
Fourteenth Amendment’s text, and that bears
the endorsement of a long tradition of open,
widespread, and unchallenged use dating back to
the Amendment’s ratification. Since there is no
doubt whatever that the People never decided to
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prohibit the limitation of marriage to opposite-
sex couples, the public debate over same-sex
marriage must be allowed to continue.

But the Court ends this debate, in an opinion
lacking even a thin veneer of law. [...]

This is a naked judicial claim to
legislative—indeed, super-legislative—power; a
claim fundamentally at odds with our system of
government. Except as limited by a
constitutional prohibition agreed to by the
People, the States are free to adopt whatever
laws they like, even those that offend the

LT

esteemed Justices’ “reasoned judgment.” A
system of government that makes that the
People subordinate to a committee of nine
unelected lawyers does not deserve to be called

a democracy.

Judges are selected precisely for their skill as
lawyers; whether they reflect the policy views of
a particular constituency is not (or should not
be) relevant. [...] Take, for example, this Court,
which consists of only nine men and women, all
of them successful lawyers18 who studied at
Harvard or Yale Law School. Four of the nine are
natives of New York City. Eight of them grew up
in east- and west-coast States. Only one hails
from the vast expanse in-between. Not a single
Southwesterner or even, to tell the truth, a
genuine Westerner (California does not count).
Not a single evangelical Christian (a group that
comprises about one quarter of Americanslg), or
even a Protestant of any denomination. The
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strikingly unrepresentative character of the body
voting on today’s social upheaval would be
irrelevant if they were functioning as judges,
answering the legal question whether the
American people had ever ratified a
constitutional provision that was understood to
proscribe the traditional definition of marriage.
But of course the Justices in today’s majority are
not voting on that basis; they say they are not.
And to allow the policy question of same-sex
marriage to be considered and resolved by a
select, patrician, highly unrepresentative panel
of nine is to violate a principle even more
fundamental than no taxation without
representation: no social transformation without
representation. [...]

They are certain that the People ratified the
Fourteenth Amendment to bestow on them the
power to remove questions from the democratic
process when that is called for by their
“reasoned judgment.” These Justices know that
limiting marriage to one man and one woman is
contrary to reason; they know that an institution
as old as government itself, and accepted by
every nation in history until 15 years ago,21
cannot possibly be supported by anything other
than ignorance or bigotry. And they are willing
to say that any citizen who does not agree with
that, who adheres to what was, until 15 years
ago, the unanimous judgment of all generations
and all societies, stands against the Constitution.

[.]
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“The nature of marriage is that, through its
enduring bond, two persons together can find
other freedoms, such as expression, intimacy,
and spirituality.”23 (Really? Who ever thought
that intimacy and spirituality [whatever that
means] were freedoms? And if intimacy is, one
would think Freedom of Intimacy is abridged
rather than expanded by marriage. Ask the
nearest hippie. Expression, sure enough, is a
freedom, but anyone in a long-lasting marriage
will attest that that happy state constricts, rather
than expands, what one can prudently say.)
Rights, we are told, can “rise . . . from a better
informed understanding of how constitutional
imperatives define a liberty that remains urgent
in our own era** (Huh? How can a better
informed understanding of how constitutional
imperatives [whatever that means] define
[whatever that means] an urgent liberty [never
mind], give birth to a right?) And we are told
that, “[i]n any particular case,” either the Equal
Protection or Due Process Clause “may be
thought to capture the essence of [a] right in a
more accurate and comprehensive way,” than the
other, “even as the two Clauses may converge in
the identification and definition of the righ‘c.”25
(What say? What possible “essence” does
substantive due process “capture” in an
“accurate and comprehensive way”? It stands for
nothing whatever, except those freedoms and
entitlements that this Court really likes. And the
Equal Protection Clause, as employed today,
identifies nothing except a difference in
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treatment that this Court really dislikes. Hardly a
distillation of essence. If the opinion is correct
that the two clauses “converge in the
identification and definition of [a] right,” that is
only because the majority’s likes and dislikes are
predictably compatible.) I could go on. The world
does not expect logic and precision in poetry or
inspirational popphilosophy; it demands them in
the law. The stuff contained in today’s opinion
has to diminish this Court’s reputation for clear
thinking and sober analysis.

[...] The Judiciary is the “least dangerous” of
the federal branches because it has “neither
Force nor Will, but merely judgment; and must
ultimately depend upon the aid of the executive
arm” and the States, “even for the efficacy of its
judgments.”26 With each decision of ours that
takes from the People a question properly left to
them—with each decision that is unabashedly
based not on law, but on the “reasoned
judgment” of a bare majority of this Court—we
move one step closer to being reminded of our
impotence.1

16. 1Brief for Respondents in No. 14-571, p. 14. /2Accord,
Schuette v. BAMN, 572 U.S. ___, ___-___ (2014)
(plurality opinion) (slip op., at 15-17). /3U. S. Const., Art. I,
§10./4Art. 1V, §1. /5Amdt. 1. /6 Ibid. /7Amdt. 2./8Amdt.
4./9Amdt. 10./10 United States v. Windsor, 570 U. S.

——— ___ (2013) (slip op., at 16) (internal quotation
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marks and citation omitted)./111d., at __ _ (slip op., at
17). 12See Town of Greece v. Galloway, 572 U. S. __ _,
—__—___ (2014) (slip op., at 7-8). 13 Ante, at 10/14 Ante,
at 11. /15 Ibid. /16 Ante, at 10-11. /17 Ante, at 12-18 /18 The
predominant attitude of tall-building lawyers with
respect to the questions presented in these cases is
suggested by the fact that the American Bar Association
deemed it in accord with the wishes of its members to
file a brief in support of the petitioners. See Brief for
American Bar Association as Amicus Curiae in Nos.
14-571 and 14- 574, pp. 1-5./19See Pew Research Center,
America’s Changing Religious Landscape 4 (May 12,
2015). /20 Goodridge v. Department of Public Health, 440
Mass. 309, 798 N. E. 2d 941 (2003). /21 Windsor, 570 U. S.,
at __ _ (ALITO, J., dissenting) (slip op., at 7). /22 If, even
as the price to be paid for a fifth vote, I ever joined an
opinion for the Court that began: “The Constitution
promises liberty to all within its reach, a liberty that
includes certain specific rights that allow persons,
within a lawful realm, to define and express their
identity, I would hide my head in a bag. The Supreme
Court of the United States has descended from the
disciplined legal reasoning of John Marshall and Joseph
Story to the mystical aphorisms of the fortune
cookie./23 Ante, at 13. /24 Ante, at 19. /25 Ibid. /26The
Federalist No. 78 (A. Hamilton).OCTOBER TERM, 2014 1
Syllabus NOTE: Where it is feasible, a syllabus (headnote)
will be released, as is being done in connection with this
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In this type of decision, is the Court creating law based on

case, at the time the opinion is issued. The syllabus
constitutes no part of the opinion of the Court but has
been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit
Timber & Lumber Co., 200 U. S. 321, 337. SUPREME
COURT OF THE UNITED STATES Syllabus OBERGEFELL
ET AL. v. HODGES, DIRECTOR, OHIO DEPARTMENT OF
HEALTH, ET AL. CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE SIXTH CIRCUIT No.
14-556. Argued April 28, 2015—Decided June 26,
2015*Cite as: 576 U. S. ____ (2015) 1 SCALIA, J.,
dissenting SUPREME COURT OF THE UNITED STATES
Nos. 14-556, 14-562, 14-571 and 14-574 JAMES
OBERGEFELL, ET AL., PETITIONERS 14-556 v. RICHARD
HODGES, DIRECTOR, OHIO DEPARTMENT OF HEALTH,
ET AL.; VALERIA TANCO, ET AL., PETITIONERS 14-562 v.
BILL HASLAM, GOVERNOR OF TENNESSEE, ET AL.,;
APRIL DEBOER, ET AL., PETITIONERS 14-571 v. RICK
SNYDER, GOVERNOR OF MICHIGAN, ET AL.; AND
GREGORY BOURKE, ET AL., PETITIONERS 14-574 v.
STEVE BESHEAR, GOVERNOR OF KENTUCKY ON
WRITS OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE SIXTH CIRCUIT [June 26,
2015](https: //www.supremecourt.gov/opinions /14pdf/
14-556_3204.pdf).
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17.

ideology, desired outcome, or existing applicable law? What

is the proper scope of judicial a.uthority?17

A justice’s decisions are influenced by how he/she defines his/her
role as a jurist. Some justices believe strongly in judicial activism,
aiming to stop actions and laws by other branches of government.
Is activism achieving a desired outcome by usurping powers that
belong to Congress, ignoring the limitations formulated under the
Constitution for their branch of government? Is this damaging to the
rule of law? Judicial activism often ignores the legislative process,
where laws are enacted without the bother of public opinion or debate
getting in the way. Activist judges cite cases such as Brown v. Board
of Education of Topeka, Kansas as proof that activism in the courts
is sometimes necessary. Enthusiastic activists try to advocate for
judicial activism citing desegregation achieved in two of the cases
which employed equal protection clause as an example; however, acts
of Congress are the constitutionally supported method for resolution.
Does the outcome justify the means as it obfuscates the legal process?
Is the rule of law reduced to a whim of any judicial activist who comes
along at any given time or political agenda?

Others believe in judicial restraint, leading them to defer decisions
(and thus policymaking) to the elected branches of government
staying focused ona more strict interpretation of
the Constitution and the Bill of Rights. Judicial restraint encourages
judiciary to limit the exercise of their own power, emphasizing that
judges should hesitate to strike down laws unless they are obviously
unconstitutional. Courts should esteem all constitutional rights,
whether economic, personal and non-economic, identically, thereby

credit for comment to Melody Gillett, Attorney, Houston,
Texas
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18.

requiring the government to prove the necessity and reasonableness
of the law, analyze and rigorously scrutinize the government’s reasons
to intervene otherwise. Starting at the genesis of the problem, and
agreeing to the definition of the American legal system as such, the
regulation of our system must be rooted in the Constitution.

Congress has the ability under the Constitution to curtail the
judiciary. If Congress refuses, do we have a judiciary rewriting the
Constitution? Do activist justices anticipate the legislative process?
Is this acceptable? If the legal system is bound to the belief in stare
decisis—following legal precedent—deferring to legislative process
where laws are made, and then not entering into a position where
they make law for popularly elected representatives.lg

Justice Anthony Kennedy has said, “An activist court is a court that
makes a decision you don't like’[14] Justices’ personal beliefs and
political attitudes also matter in their decision-making. Although we
may prefer to believe a justice can leave political ideology or party
identification outside the doors of the courtroom, the reality is that a
more liberal-thinking judge may tend to make more liberal decisions
and a more conservative-leaning judge may tend toward more
conservative ones. The influence of ideology is real, and at a
minimum, it often guides presidents to aim for nominees who mirror
their own political or ideological image.

And the courts themselves are affected by another “court”—the court
of public opinion. Though somewhat isolated from politics and the
volatility of the electorate, justices may still be swayed by special-
interest pressure, the leverage of elected or other public officials, the
mass media, and the general public.

Court decisions are released at different times throughout the
Court’s term, but all opinions are announced publicly before the Court
adjourns for the summer. Some of the most controversial and hotly

Credit for comment to Attorney Melody Gillett, Houston,
Texas 2016
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19.

debated rulings are released near or on the last day of the term and
thus are avidly anticipated.
Although the courts’ role is
interpretive, judges and justices
are still constrained by the facts
of the case, the Constitution, the
relevant laws, and the courts’

i PR aCl
On June 26, 2015, supporters of
marriage equality in front of the U.S.
Supreme Court building eagerly await
the announcement of a decision in the
case of Obergefell v. Hodges (2015).

How dO Cl‘l e CkS an d (credit: Matt Popovich)

balances work with the

own precedent.

judicial branch?

Both the executive and legislative branches check and balance the
judiciary in many ways. The president can leave a lasting imprint
on the bench through his or her nominations, even long after leaving
office. The president may also influence the Court through the
solicitor general’s involvement or through the submission of
amicus curiae briefs in cases in which the United States is not a party.

President Franklin D. Roosevelt even attempted to stack the odds
in his favor in 1937, with a “court-packing scheme” in which he tried
to get a bill passed through Congress to reorganize the judiciary and
enable him to appoint up to six additional judges to the high court.
The bill never passed, but other presidents have also been accused of
trying similar moves at different courts in the federal system. Most
recently, some members of Congress suggested that President Obama
was attempting to “pack” the District of Columbia Circuit Court of
Appeals with three nominees. Obama was filling vacancies, not
adding judges, but the “packing” term was still employed.19

Louis Jacobson. "Is Barack Obama trying to ‘pack’ the
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Congress has checks on the
judiciary, retaining power to

<hes,ves,ve weF=2 8§ modify the court structure and
< nu.vorz YESLS R ’s

appellate jurisdiction, and the
Senate may accept or reject
presidential mominees to the
federal courts. Faced with a

court ruling that overturns one

A 1937 cartoon mocks the of its laws, Congress may

court-packing plan of President rewrite the law or even begin a
Franklin D. Roosevelt (depicted on the L
far right). Roosevelt was not successful ~ constitutional amendment

in increasing the number of justices on process.
the Supreme Court, and it remains at

nine. The most significant check on

the Supreme Court is executive
and legislative leverage over the implementation and enforcement of
its rulings. This process is called judicial implementation. While it is
true that courts play a major role in policymaking, they have no
mechanism to make their rulings a reality. Remember it was
Alexander Hamilton in Federalist No. 78 who remarked that the courts
had “neither force nor will, but merely judgment” And even years
later, when the 1832 Supreme Court ruled the State of Georgia’s
seizing of Native American lands unconstitutional,zo President
Andrew Jackson is reported to have said, “John Marshall has made his
decision, now let him enforce it,” and the Court’s ruling was basically
ignored.21 Abraham Lincoln, too, famously ignored Chief Justice

D.C. Circuit Court of Appeals?" Tampa Bay Times,
PolitiFact.com. June 5, 2013. http: //www.politifact.com/
truth-o-meter/statements /2013 /jun/05/chuck-
grassley/barack-obama-trying-pack-dc-circuit-court-
appeals/.

20. Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832).

21. "Court History." Supreme Court History: The First
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22.

Roger B. Taney’s order finding Lincoln’s early Civil War suspension
of habeas corpus rights unconstitutional. Thus, court rulings matter
only to the extent they are heeded and followed.

The Court relies on the executive to implement or enforce its
decisions and on the legislature to fund them.

For example, in 1957, President Dwight D. Eisenhower called out
the military by executive order to enforce the Supreme Court’s order
to racially integrate the public schools in Little Rock, Arkansas.
Eisenhower told the nation: “Whenever mormal agencies prove
inadequate to the task and it becomes necessary for the executive
branch of the federal government to use its powers and authority
to wuphold federal courts, the president’s responsibility is
inescapable.”22 Executive Order 10730 nationalized the Arkansas
National Guard to enforce desegregation because the governor refused
to use the state National Guard troops to protect the black students
trying to enter the school.

Hundred Years. http: //www.pbs.org/wnet
supremecourt/antebellum /history2.html (March 1,
2016).

Dwight D. Eisenhower. "Radio and Television Address to
the American People on the Situation in Little Rock.
Public Papers of the Presidents of the United States:
Eisenhower, Dwight D., The American Presidency Project.
September 24, 1957. http: //www.presidency.ucsb.edu/
ws/?pid=109009.
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President Eisenhower sent federal
troops to escort nine black students
(the “Little Rock Nine”) into an
Arkansas high school in 1957 to enforce
the Supreme Court’s order outlawing
racial segregation in public schools.

The fate
decisions rests

of court
on their
credibility, their viability, and
the assistance given by the other
branches of government. It also

relies on tradition and
precedent. Although not
everyone agrees with the

decisions made by the Court,
rulings are generally accepted
and followed, and the Court is
respected as the key interpreter

of the laws and the Constitution. Over time, its rulings have become

yet another way policy is legitimately made and justice more

adequately served in the United States.

How are judges & justices selected?

On the U.S. Supreme Court, there are nine justices—one chief justice

and eight associate justices. Circuit courts each contain three justices,

whereas federal district courts have just one judge each. At the federal

level, the president nominates a candidate to a judgeship or justice

position. The nominee must be confirmed by a majority vote in the

U.S. Senate-checks and balances, a function of the Senate’s “advice

and consent” role. All judges and justices in the national courts serve

life terms.

The president sometimes chooses nominees from a list of candidates

maintained by the American Bar Association, a national professional

organization of lawyers.23 The president’s nominee is then discussed

. American Bar Association Coalition for Justice. 2008.

"Judicial Selection." In American Bar Association, eds.
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(and sometimes hotly debated) in the Senate Judiciary Committee.
After a committee vote, the candidate must be confirmed by a majority
vote of the full Senate. He/she is then sworn in, taking an oath of
office to uphold the Constitution and the laws of the United States.

When a vacancy occurs in a lower federal court, by custom, the
president consults with that state’s U.S. senators before making a
nomination. Through such senatorial courtesy, senators exert
considerable influence on the selection of judges in their state,
especially those senators who share a party affiliation with the
president. In many cases, a senator can block a proposed nominee
just by voicing his or her opposition. Thus, a presidential nominee
typically does not get far without the support of the senators from the
nominee’s home state.

Most presidential appointments to the federal judiciary go
unnoticed by the public, but when a president has the rarer
opportunity to make a Supreme Court appointment, it draws more
attention. That is particularly true now, when many people get their
news primarily from the Internet and social media.

American Judicature Society and Malia Reddick.
http: /www.americanbar.org/content /dam /aba

migrated /JusticeCenter/Justice /PublicDocuments /
judicial selection roadmap.authcheckdam.pdf.
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24.

25.

First Time Supreme Court Famous Firsts
Catholic Roger B. Taney (1836)
Jewish Louis J. Brandeis (1916)

Former President

William Howard Taft (1921)

African American

Thurgood Marshall {1967)

Woman

Sandra Day O'Connor (1981)

Hispanic

Sonia Sotomayor (2009)

Presidential nominees for the courts typically reflect the chief

executive’s own ideological position. With a confirmed nominee

serving a lifetime appointment, a president’s ideological legacy has

the potential to live on long after the end of his or her term.

The lower courts are more diverse today. The U.S. judiciary has

expanded to include women and minorities at both the federal and

state levels.25 However, the number of women and people of color

American Bar Association Coalition for Justice. 2008.

"Judicial Selection." In American Bar Association, eds.

American Judicature Society and Malia Reddick.

http: //www.americanbar.org /content/dam/aba/

migrated /JusticeCenter/Justice /PublicDocuments /

judicial selection roadmap.authcheckdam.pdf.
Bureau of International Information Programs. United

States Department of State. Outline of the U.S. Legal

System. 2004.

U S Courts: Structure and Procedure | 223



http://www.americanbar.org/content/dam/aba/migrated/JusticeCenter/Justice/PublicDocuments/judicial_selection_roadmap.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/migrated/JusticeCenter/Justice/PublicDocuments/judicial_selection_roadmap.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/migrated/JusticeCenter/Justice/PublicDocuments/judicial_selection_roadmap.authcheckdam.pdf

on the courts still lags behind the overall number of white men. As
of 2009, the federal judiciary consists of 70 percent white men, 15
percent white women, and between 1 and 8 percent African American,

. . . . . 26
Hispanic American, and Asian American men and women.

Questions to Consider

1. Is amulti-layered courts system within the federal
structure a positive for individuals? Why/why not?

2. Do you believe federal judges should be elected
rather than appointed? Why or why not?

3. When it comes to filling judicial positions in the
federal courts, do you believe race, gender, religion,
and ethnicity should matter? Why or why not?

4.  What are the core factors that determine how
judges decide in court cases?

5.  Discuss some of the difficulties involved in the
implementation and enforcement of judicial
decisions.

6. In what ways is the court system better suited to
protect the individual than are the elected branches
of the government?

7. What should be the most important consideration

26. Russell Wheeler. "The Changing Face of the Federal
Judiciary." Governance Studies at Brookings. August 2009.

http: //www.brookings.edu/~/media /research /files /
papers/2009/8 /federal-judiciary-wheeler/
08 federal judiciary wheeler.pdf.
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when filling judge and justice positions at the federal
level? Why?

Terms to Re 1’7167'7’11767‘

» affirm-decision of the court to agree with or
uphold a lower court decision

e amicus curiae—literally a “friend of the court” and
used for a brief filed by someone who is interested in
but not party to a case

e  appellate court-reviews cases already decided by a
lower or trial court and that may change the lower
court’s decision

e  appellate jurisdiction-function of the court is to
hear appeals on procedural or legal error occurring at
lower court or court of original jurisdiction

e brief-written legal argument presented to a court
by one of the parties in a case

*  chief justice-highest-ranking justice on the
Supreme Court

e circuit courts the appeals (appellate) courts of the
federal court system that review decisions of the
lower (district) courts; courts of appeal

e  concurring opinion-written decision by a justice
who agrees with the Court’s majority opinion but has
different reasons for doing so

e courts of appeals-the appellate courts of the
federal court system that review decisions of the
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lower (district) courts; also called circuit courts

* dissenting opinion-written decision by a justice
who disagrees with the majority opinion of the Court

e district court-the trial courts of the federal court
system where cases are tried, evidence is presented,
and witness testimony is heard

e docket-the list of cases pending on a court’s
calendar

* judicial activism—judicial philosophy in which a
justice is more likely to actively intervene, overturn,
or alter actions of the other branches of government

* judicial restraint-judicial philosophy in which a
justice is more likely to let stand the decisions or
actions of the other branches of government

*  majority opinion-written decision of the Court
with which more than half the nine justices agree

e oral argument- words spoken before the Supreme
Court (usually by lawyers) explaining the legal reasons
behind their position in a case and why it should
prevail

*  original jurisdiction-function of court to hear
original testimony, cross-examination, viewing of
evidence, etc.

e  petitioner—party unhappy with the lower court’s
decision bringing the appeal or the first-named party
in the case

*  precedent-the principles or guidelines established
by courts in earlier cases that frame the ongoing
operation of the courts, steering the direction of the
entire system

* remand-decision to send a case back to the lower
court for further proceedings
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reverse-decision to overturn a lower court ruling/
decision

Rule of Four-Supreme Court custom in which a
case will be heard when four justices decide to do so

senatorial courtesy-an unwritten custom by which
the president consults the senators in the state
before nominating a candidate for a federal vacancy
there, particularly for court positions

solicitor general-lawyer who represents the
federal government and argues some cases before the
Supreme Court

stare decisis-the principle by which courts rely on
past decisions and their precedents when making
decisions in new cases

Supreme Court-highest federal /national court;
original and appellate jursidiction

writ of certiorari-order calling up the records of
the lower court so a case may be reviewed;
sometimes abbreviated cert.
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27. U § Courts: Due Process
and Equality Under the Law

Consider the Original

From Thomas Jefferson to Isaac H. Tiffany, 4 April 1819...

“Liberty [...] is unobstructed action according to our will:
but rightful liberty is unobstructed action according to our
will, within the limits drawn around us by the equal rights

of others. I do not add ‘within the limits of the law’;
because law is often but the tyrant’s will, and always so
when it violates the right of an individual?"

Courts interpret contractual agreements between parties. Sometimes
the parties dispute over the meaning of the contract, and sometimes
the dispute concerns an infraction against the rules that hold people
accountable to the contract. No matter whether the dispute is about
a criminal activity or a civil action, each individual party to the
process, litigant, is guaranteed a protected right to due process. The
Constitution, the people’s contract with the government, enumerates
this protection no matter the race, gender, age, socioeconomic status,
or personal ability of any individual involved in a legal dispute. Not

1. National Archives: Founders Online at
http: //founders.archives.gov/documents/Jefferson/
98-01-02-0303
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only is each individual to vreceive due process (equity and
standardization of procedure), they are also to be treated equally by
the judicial system in spite of any factor of birth, situation, or
circumstance.

Two Types of Procedural Dispute: Civil and

Criminal

Courts hear two different types of disputes: criminal and civil. Under
criminal procedure, governments establish rules and punishments;
laws define conduct that is prohibited because it can harm others and
impose punishment. Crimes are usually labeled based on their nature
and seriousness; felonies are the more serious crimes. When someone
commits a criminal act, the government (state or national, depending
on which law has been broken) charges that person with a crime,
and the case brought to court contains the name of the charging
government, as in Miranda v. Arizona discussed below.

Criminal procedure involves processing (prosecuting/prosecution)
cases against individuals (defendant) accused of harming others
including the decision about punishment for criminal actions. A
verdict (opinion or judgement) of guilt or innocence is sought in
criminal cases.

Civil procedure involves two or more private (non-government)
parties, at least one of whom (plaintiff) alleges harm or civil injury
(tort) committed by the other (defendant/respondent). A decision in
favor of one of the parties is sought in civil cases based upon
preponderance of evidence or which side has the best argument and
evidence. The plaintiff makes a choice of basic trial procedure. The
choice is between a bench trial (judge presides as both judge and jury)
or a petit jury trial (random citizens called to serve). The basic steps

2. Miranda v. Arizona, 384 U.S. 436 (1966).
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in both civil and criminial procedure vary according to individual
cases and case complexities. The chart below is a basic selection of
procedural steps generally associated with the -constitutional

protection of due process.
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In both criminal and civil matters, the courts decide the remedy and
resolution of the case, and in all cases, the U.S. Supreme Court is the
final court of appeal.

Although the Supreme Court tends to draw the most public
attention, it typically hears fewer than one hundred cases every year.
About 90 percent of all cases in the U.S. court system are heard at
the state level.> The federal/national courts handle approximately
2-3 thousand cases a year while state courts adjudicate several
million. State courts handle criminal and civil matters (personal
injury, malpractice, divorce, family, juvenile, probate, contract
disputes, and real estate cases).

. "State Courts vs. Federal Courts." The Judicial Learning

Center. htt judiciallearningcenter.org /state-courts-

vs-federal-courts/ (March 1, 2016).
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The federal courts hear cases involving foreign governments,
patents, copyright infringement, Native American rights, maritime
law, bankruptcy, or controversies between two or more states. Cases
arising from activities across state lines (interstate commerce) are
also subject to federal court jurisdiction, as are cases in which the
United States is a party. A dispute between two parties not from the
same state or nation and in which damages of at least $75,000 are
claimed is handled at the federal level. Such a case is known as a
diversity of citizenship case.4

It is possible that issues of federal law may start in the state courts
before making their way to the federal side. Any case starting at the
state and/or local level may make it into the federal system on
appeal—but only on points that involve a federal law or question,
and usually after all avenues of appeal in the state courts have been
exhausted. Consider the case Miranda v. Arizona.

Ernesto Miranda, arrested for kidnapping and rape (violations of
state law), was convicted and sentenced to prison after a key piece
of evidence—his own signed confession—was presented at trial in
the Arizona court. On appeal to the Arizona Supreme Court and
then the US. Supreme Court, the case requested to
exclude Miranda’s confession on the grounds that its admission was
a violation of his constitutional rights. By a slim 5-4 margin, the
justices ruled that the confession should be excluded from evidence.
In obtaining it, the police had violated Miranda’s Fifth Amendment

. "State Courts vs. Federal Courts." The Judicial Learning
Center. http: //judiciallearningcenter.org /state-courts-
vs-federal-courts/ (March 1, 2016).

. Miranda v. Arizona, 384 U.S. 436 (1966)."U.S. Court
System." Syracuse University.

http: /www2.maxwell.syr.edu /plegal /scales /court.html
(March 1, 2016).
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right against self-incrimination and his Sixth Amendment right to an
attorney. Miranda’s original conviction was overturned.

The Supreme Court considered only the violation of Miranda’s
constitutional rights, not whether he was guilty of the crimes with
which he was charged. He was retried in state court in 1967, the
second time without the confession as evidence, found guilty again
based on witness testimony and other evidence, and sent to prison.

Miranda’s story is a good example of the tandem operation of the
state and federal court systems. His guilt or innocence of the crimes
was a matter for the state courts, whereas the constitutional questions
raised by his trial were a matter for the federal courts.

Have you ever served on a jury?

Since judges and justices are not elected, we
sometimes consider the courts removed from the
public; however, this is not always the case. Average
citizens may get involved with the courts firsthand as
part of their decision-making process. If you have not
already been called, you may receive a summons for jury
duty from your local court system. You may also be
asked to serve federal jury duty, such as U.S. district
court duty or federal grand jury duty. Local or state jury
service is more common.

While your first reaction may be to start planning a
way to get out of it, participating in jury service is vital
to the operation of the judicial system. It provides
individuals in court the chance to be heard and to be
tried fairly by a group of their peers. Jury duty has
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benefits for those who serve as well. You will no doubt
come away better informed about how the judicial
system works. Who knows? You might even get an
unexpected surprise, as some citizens in Dallas, Texas
did recently when former President George W. Bush
showed up to serve jury duty with them. Prospective
jurors participate in the jury selection process called
voir dire.

Marijuana Laws and the Courts

There are so many differences in marijuana laws
between states, and between the states and the national
government, that uniform application of treatment in
courts across the nation is nearly impossible. What is
legal in one state may be illegal in another, and state
laws do not cross state geographic boundary lines—but
people do. A person residing in any of the fifty states is
still subject to federal law.
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Marijuana Legal Status by State

I llegal
Decriminalized
Medicinal only

Medicinal and
decriminalized

I Recreational

Marijuana laws vary remarkably across the fifty states. In most
states, marijuana use is illegal, as it is under federal law, but
some states have decriminalized it, some allow it for medicinal
use, and some have done both. Marijuana is currently legal for
recreational use in four states, per state law.

Differences can lead, somewhat ironically, to arrests
and federal criminal charges for people who have
marijuana in states where it is legal, or to federal raids
on growers and dispensaries that would otherwise be
operating legally under their state’s law.

Differences among the states have also prompted a
number of lawsuits against states with legalized
marijuana. People opposed to state laws seek relief from
the courts. They want courts to resolve the
contradictions and conflicts between states as well as
between states and the national government. Citing
concerns over cross-border trafficking, difficulties with
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law enforcement, and violations of the Constitution’s
supremacy clause, Nebraska and Oklahoma have
petitioned the U.S. Supreme Court to intervene and rule
on the legality of Colorado’s marijuana law, hoping to get
it overturned.®

Where you are physically located can affect not only what is allowable
and what is not, but also how cases are judged. For decades, political
scientists have confirmed that political culture affects the operation
of government institutions, and when we add to that the differing
political interests and cultures at work within each state, we end up
with court systems that vary greatly in their judicial and decision-
making processes.

Each state court system operates with its own individual set of
biases. People with varying interests, ideologies, behaviors, and
attitudes run the disparate legal systems, so the results they produce
are not always the same. Moreover, the selection method for judges at
the state and local level varies—elected or appointed.

. States of Nebraska and Oklahoma v. State of Colorado.
Motion for Leave to File Complaint, Complaint and Brief
in Support. December 2014. http: //www.scribd.com/

doc /250506006 /Nebraska-Oklahoma-Lawsuit.

. Joel B. Grossman and Austin Sarat. 1971. "Political Culture

and Judicial Research." Washington University Law
Review. 1971 (2) Symposium: Courts, Judges,
Politics—Some Political Science Perspectives.
http: //openscholarship.wustl.edu/cgi

viewcontent.cgi?article=2777&context=law lawreview.
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Just as the laws vary across the states, so do judicial rulings and
interpretations, and the judges who make them. That means there
may not be uniform application of the law—even of the same
law—nationwide. We are somewhat bound by geography and do not
always have the luxury of picking and choosing the venue for our
particular case. So, while having such a decentralized and varied set
of judicial operations affects the kinds of cases that make it to the
courts and gives citizens alternate locations to get their case heard, it
may also lead to disparities in the way they are treated once they get
there.

Questions to Consider

1. How do you think differences among the states and
differences between federal and state law regarding
marijuana use can affect the way a person is treated
in court?

2. What, if anything, should be done about disparities
in application of the law concerning immigration?

3. What is the main difference between civil and
criminal procedure?

Terms to Rem@mber

*  bench trial-judge acts as both judge and jury (no
petit jury of peers)
» civil procedure-processing cases between private
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individuals seeking resolution of disputes
regarding non-criminal law private rights and
remedies

criminal procedure-processing cases against
individuals accused of harming others; punishment
for those actions

defendant-individual accused of harming others
and involved in the legal process

due process-consistent procedure within the
justice system

jury duty-citizens called to hear civil disputes or
criminal cases in the court system; tasked with
determining outcome/verdict

litigant-each individual party to a court case;
including defendant/respondant, prosecutor, plaintiff

Miranda v. Arizona-case involving criminal
procedure, accused persons must be informed of
their constitutional rights upon arrest

petit jury trial-12 member jury of citizens,
determines verdict/decision

plaintiff-private (non-government) parties
alleging harm or civil injury committed by the
another (defendant/respondent)

preponderance of evidence-which side has the
best argument and evidence

prosecution/prosecutor-Criminal
procedure involves processing cases against
individuals (defendant) accused of harming others

respondent-party to a court case (litigant)
defending against a charge of civil injury

tort-civil injury

verdict-opinin or judgement of guilt or innocence
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28. Congress: Making
Laws--Adding to and
Changing the Contract

While the Capitol is the natural focus point of Capitol Hill and the workings of
Congress, the Capitol complex includes over a dozen buildings, including the
House of Representatives office buildings (left), the Senate office buildings (far
right), the Library of Congress buildings (lower left), and the Supreme Court
(lower right). (credit: modification of work by the Library of Congress)

The framers of the Constitution intended that Congress would be the
cornerstone of the new republic. After years of tyranny under a king,
they had little interest in creating another system with an overly
powerful single individual at the top. While recognizing the need
for centralization through a stronger national government with an
elected executive wielding its own authority, they wanted a strong
representative national assembly that would wuse careful
consideration, deliberate action, and constituent representation to
carefully draft legislation. Article I of the Constitution grants several
key powers to Congress—overseeing the budget and financial matters,
introducing legislation, confirming or rejecting judicial and executive
nominations, and even declaring war.
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Today, Congress is themost criticized and possibly the most
misunderstood institution.
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Consider the Original

from Abraham Lincoln

“The people of these United States are the rightful
masters of both congresses and courts, not to over-throw
the Constitution, but to over-throw the men who pervert

that Constitution.”"

1. http: //loc.gov/teachers/classroommaterials /
connections/abraham-lincoln-papers/history3.html;
Title"The people of these United States are the rightful
masters of both congresses and courts, not to over-
throw the Constitution, but to over-throw the men who
pervert that Constitution" / E.B. & E.C. Kellogg, 245 Main
Street, Hartford, Conn.E.B. & E.C. Kellogg , Printer. "THE
PEOPLE OF THESE UNITED STATES ARE THE RIGHTFUL
MASTERS OF BOTH CONGRESSES AND COURTS, NOT TO
OVER-THROW THE CONSTITUTION, BUT TO OVER-THROW
THE MEN WHO PERVERT THAT CONSTITUTION" / E.B. & E.C.
KELLOGG, 245 MAIN STREET, HARTFORD, CONN. [New York:
Geo. Whiting, 87 Fulton St, 1864] Image. Retrieved from
the Library of Congress, <https://www.loc.gov/item/
2008680376 />.
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Congress: Questions to Consider
(@

1. Briefly explain the benefits and drawbacks of a
bicameral system.

2.  What are some examples of the enumerated
powers granted to Congress in the Constitution?

3. Why does a strong presidency necessarily pull
power from Congress?

How exactly does Capitol Hill operate?

5.  What are the different structures and powers of the
House of Representatives and the Senate?

6. How are members of Congress elected?

7.  How do they reach their decisions about
legislation, budgets, and military action?
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29. Congress: How is the
legislative branch structured?

Learning Objectives
C

e Describe the role of Congress in the U.S.
constitutional system

e Define bicameralism

*  Explain gerrymandering and the apportionment of
seats in the House of Representatives

*  Discuss the three kinds of powers granted to
Congress

e Explain the division of labor in the House and in the
Senate

*  Describe the way congressional committees
develop and advance legislation

The origins of the U.S. Constitution and the convention that brought
it into existence are rooted in failure—the failure of the Articles of
Confederation. After only a handful of years, the states of the union
decided that the Articles were unworkable. To save the young republic,
a convention was called, and delegates were sent to assemble and
revise the Articles. The Congress we recognize today emerged from the
controversies and compromises in this convention.
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The Great Compromise: How do we make
representation fair and equitable?

Only a few years after the adoption of the Articles of Confederation,
the republican experiment seemed on the verge of failure. States deep
in debt were printing increasingly worthless paper currency, many
were mired in interstate trade battles with each other, and in western
Massachusetts a small group of Revolutionary War veterans angry
over the prospect of losing their farms broke into armed open revolt
against the state. This came to be known as Shays’ Rebellion. Many
concluded the Articles of Confederation were simply not strong
enough to keep the young republic together. A convention was called
in the spring of 1787 and delegates from all the states (except Rhode
Island, which boycotted the convention) were sent to Philadelphia
to work out a solution.

The meeting these delegates convened became known as the
Constitutional Convention of 1787. Although its prescribed purpose
was to revise the Articles of Confederation, a number of delegates
charted a path toward replacing the Articles entirely. The national
legislature had been made up of a single chamber composed of an
equal number of delegates from each of the states. Virginia and other
large states felt it would be unfair to continue with this equal
distribution of power. Virginia’s delegates proposed a plan for
bicameralism, or the division of legislators into two separate
assemblies. In this proposed two-chamber Congress, states with larger
populations would have more representatives in each chamber.
Predictably, smaller states like New Jersey disagreed. They issued their
own plan calling for a single-chamber Congress with equal
representation by state and more state authority.
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Virginia Plan New Jersey Plan
Legislature Legislature
Bicameral Unicameral
{ i i
Representation Representation
Population based State based
(higher population yields (each state equally represented)

more representation)

Role of national government Role of national government
Can legislate for states and veto state law Provides defense but does not override
state authority

\, \

A third proposal eventually calmed this storm of debate over
allocation of power between large and small states. The Connecticut
Compromise, also called the Great Compromise, proposed a bicameral
congress with members apportioned differently in each house. The
upper house, the Senate, would have two representatives from each
state. In the lower house, the House of Representatives, representation
would be proportional to the population in each state.

In the final draft of the US. Constitution, the bicameral
Congress received a number of powers and limitations. These are
outlined in Article I (Appendix B). It describes the minimum age of
congresspersons (Section 2), requires that Congress meet at least once
a year (Section 4), guarantees members’ pay (Section 6), and gives
Congress the power to levy taxes, borrow money, and regulate
commerce (Section 8). These powers and limitations were the
Constitutional Convention’s compromised response to the failings of
the Articles of Confederation.

The bicameral structure requires the two chambers to pass identical
bills, or proposed legislation. After all amending and modifying has
occurred, the two houses ultimately must agree on the legislation they
send to the president for approval. Passing the same bill in both
houses is intentionally difficult. The framers designed a complex and
difficult process for legislation to become law. This challenge serves
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several important and related functions. First, the difficulty of passing
legislation through both houses makes it less likely, though hardly
impossible, that Congress will act on emotion or without the
necessary deliberation. Second, the bicameral system ensures that
large-scale dramatic reform is exceptionally difficult to pass and that
the status quo is more likely to hold. Third, the bicameral system
makes it difficult for a single faction or interest group to enact laws
and restrictions unfairly favoring it.

The website of the U.S. Congress Visitor
Center contains a number of interesting online exhibits

and informational facts about the U.S. government’s
“first branch” (so called because it is described in Article
I of the Constitution).

Demographically speaking, Congress as a whole is still imbalanced
and remains largely white, male, and wealthy. For example, more than
half the U.S. population is female while only 20 percent of Congress is.
Congress is also overwhelmingly Christian.
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U.S. 114th Congress by Gender, Race, and Religion Repre S entin g

= Constituents
e i Congress members’  most
N important function as
o lawmakers is writing,
The diversity of the country is not supporting, and passing bills.

reflected in the U.S. Congress, whose . .
current membership is approximately ~ And as representatives of their

80 percent male, 82 percent white, and  constituents, they are charged
92 percent Christian. . .

with addressing those
constituents’ interests.
Historically, this job included what some have affectionately called
“bringing home the bacon” but what many (usually those with
competing interests) call pork-barrel politics. As a term and a
practice, pork-barrel politics—federal spending on projects designed
to benefit a particular district or set of constituents—has been around
since the nineteenth century, when barrels of salt pork were both a
sign of wealth and a system of reward. While pork-barrel politics are
often deplored during election campaigns, and earmarks—funds
appropriated for specific projects—are mo longer permitted in
Congress (see feature box below), legislative control of local
appropriations nevertheless still exists. In more formal language,
allocation, or the influencing of the national budget to help the district
or state, can mean securing funds for a specific district’s project like
an airport, or getting tax breaks for certain types of agriculture or
manufacturing.

In ranching, an earmark is a small cut on the ear of a cow or
other animal to denote ownership. In Congress, an earmark is a mark
in a bill that directs some of the bill's funds to be spent on specific
projects or for specific tax exemptions. Since the 1980s, the earmark
has become a common vehicle for sending money to various projects
around the country. Many a road, hospital, and airport can trace its
origins back to a few skillfully drafted earmarks.

Relatively few people outside Congress had ever heard of the term
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before the 2008 presidential election, when Republican nominee
Senator John McCain touted his career-long refusal to use earmarks
as a testament to his commitment to reform spending habits in
Washwmgton.1

McCain’s criticism of the earmark as a form of corruption cast
a shadow over a common legislative practice. As the country sank
into recession and Congress tried to use spending bills to stimulate
the economy, the public grew more acutely aware of earmarking.
Congresspersons became eager to distance themselves from the
practice. In fact, the use of earmarks to encourage Republicans to help
pass health care reform actually made the bill less popular with the
public.

When Republicans took over control of the House in 2011, they
outlawed earmarks. But with deadlocks and stalemates becoming
more common, some quiet voices have bequn asking for their return.
They argue that Congress works because representatives can satisfy
their responsibilities to their constituents by making deals. The
earmarks are those deals. By taking them away Congress has
hampered its own ability to “bring home the bacon.”

Senate Representation and House
Apportionment

The Constitution specifies that every state will have two senators who

. "Statement by John McCain on Banning Earmarks," 13
March 2008, http: //www.presidency.ucsb.edu/
ws/?pid=90739 (May 15, 2016); "Press Release - John
McCain’s Economic Plan," 15 April 2008,
http: //www.presidency.ucsb.edu/ws/?pid=94082 (May
15, 2016).
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each serve a six-year term. Therefore, with fifty states in the Union,
there are currently one hundred seats in the U.S. Senate. Senators
were originally appointed by state legislatures, but in 1913 the
Seventeenth Amendment allowed senators to be elected by popular
vote in each state. Seats in the House of Representatives are
distributed among the states based on population and each member
is elected by voters in a specific congressional district. Each state is
guaranteed at least one seat in the House.

The Curremt Congrass—Badic Requingmants Tor Office

| US House of Representatives | | US Senate |
| Total 8 FMembers | | 435 ] [ 100 |
| Members e stata | [ 1 o more: population based | [ 2 or each: equality bsed |
| Term of Office | | 2 years for 8 single term | | & years far a single term |
| Mianimism &g | | 5 yoars old | | B ywars. old |

Redistricting (redrawing boundaries) occurs every ten years, after
the U.S. Census has established how many persons live in the United
States and where. The boundaries of legislative districts are redrawn
as needed to balance the number of voters in each while still
maintaining a total of 435 districts. Because local areas can see
population growth or decline over time, these boundary adjustments
are typically needed every ten years. Based on the 2010 census there
are seven states with only one representative (Alaska, Delaware,
Montana, North Dakota, South Dakota, Vermont, and Wyoming),
whereas the most populous state, California, has fifty-three
congressional districts. Congressional apportionment today is
achieved through the equal proportions method, which uses a
mathematical formula to allocate seats based on U.S. Census Bureau
population data (counting citizens in each state) gathered every ten
years as required by the Constitution. At the close of the first U.S.
Congress in 1791, there were sixty-five representatives, each
representing approximately thirty thousand citizens. As the territory
of the United States expanded the population requirement for each
new district increased as well. Adjustments (reapportionment)
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occured, but the House of Representatives roster continued to grow
until it reached 435 members after the 1910 census. Ten years
later with the 1920 census and urbanization changing populations
across the country, Congress failed to reapportion membership. An
agreement was reached in 1929 to permanently cap the number of
seats in the House at 435.

Congressona Aspatonmen Changes Based on e 010 Gonsus Two remaining problems in
i the House are the size of each
representative’s

constituency—the body of voters
who elect him or her—and
the status of Washington, DC.
George Washington advocated

for 30,000 people per elected

Although the total number of seats in member to retain effective
the House of Representatives has been . .
capped at 435, the apportionment of representation mn the
seats by state may change each decade  House. However, today the
following the official census. In this
map, we see the changes in seat

reapportionment that followed the congressional district now tops

2010 Census. 700,000. This is arguably too
many for House members to

average number of citizens in a

remain in touch with the people. . Further, the approximately 675,000
residents of the federal district of Washington (District of Columbia)
do not have voting representation. Like those living in the U.S.
territories, they merely have a non-voting delegate.2

The stalemate in the 1920s wasn't the first House reapportionment

. There are six non-voting delegations representing
American Samoa, the District of Columbia, Guam, the
Northern Mariana Islands, Puerto Rico, and the U.S.
Virgin Islands. While these delegates are not able to vote
on legislation, they may introduce it and are able to vote
in congressional committees and on procedural matters.
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controversy (or the last). The first incident took place before any
apportionment had even occurred, while the process was being
discussed at the Constitutional Convention. Representatives from
slave-owning states believed their slaves should be counted as part of
the total population. States with few or no slaves predictably objected.
The eventual compromise (Three-fifths) allowed for each slave (who
could not vote) to count as three-fifths of a person for purposes of
congressional representation.

Gerrymandering is the manipulation of legislative district
boundaries for a particular candidate’s or political party’s advantage.
The term combines the word salamander, a reference to the strange
shape of these districts, with the name of Massachusetts governor
Elbridge Gerry who signed a redistricting plan in 1812 designed to
benefit his party. The practice is legal despite the questionable ethics
behind gerrymandering and both major parties have used it to their
benefit.

What powers does Congress possess?

Congressional powers can be divided into three types: enumerated,
implied, and inherent. An enumerated power is a power explicitly
stated (written) in the Constitution. An implied power is one not
specifically detailed in the Constitution but inferred as necessary to
achieve the objectives of the national government. An inherent power,
while not enumerated or implied, must be assumed to exist as a direct
result of the country’s existence.

Article 1, Section 8, of the U.S. Constitution details the enumerated
powers of the legislature. These include the power to levy and collect
taxes, declare war, raise an army and navy, coin money, borrow
money, regulate commerce among the states and with foreign nations,
establish federal courts and bankruptcy rules, establish rules for
immigration and naturalization, and issue patents and copyrights.
The Constitution includes other powers such as the ability of Congress
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to override a presidential veto with a two-thirds vote of both houses
(Article II, Section 7, in the case of the veto override). The first
enumerated power, to levy taxes, is quite possibly the most important
power Congress possesses. Without it, enumerated, implied or
inherent powers would be largely theoretical. Along with the
appropriations (money) power, taxation gives Congress what is
known as “the power of the purse.”

Federal Tax Revenue in Fiscal Year 2015

Total:
$3.25 trillion

Other 9%
($299 billion)

Corporate Income 11%
($344 billion)

Source: CBO Historical Tables, March 2016.

Some enumerated powers invested in the Congress specifically
serve as checks on the other branches of government. These include
Congress’s sole power to introduce legislation, the Senate’s final say
on many presidential nominations and treaties signed by the
president, and the House’s ability to impeach or formally accuse the
president or other federal officials of wrongdoing (the first step in
removing the person from office; the second step, trial and removal,
takes place in the U.S. Senate). Each of these powers also grants
Congress oversight of the actions of the president and his or her
administration—that is, the right to review and monitor other bodies
such as the executive branch.

Despite the fact that the Constitution outlines specific enumerated
powers, most of the actions Congress takes on a day-to-day basis
are not actually included in this list. The Constitution not only gives
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Congress the power to make laws but also gives it some general
direction as to what those laws should accomplish. The “necessary
and proper clause” directs Congress “to make all Laws which shall
be necessary and proper for carrying into Execution the foregoing
Powers, and all other Powers vested by this Constitution in the
Government of the United States, or in any Department or Officer
thereof” Laws that regulate banks, establish a minimum wage, and
allow for the construction and maintenance of interstate highways
are all examples. Today, the overwhelming portion of Congress’s work
involves implied powers granted by the necessary and proper clause.

Finally, Congress’s inherent powers are unlike either the
enumerated or the implied powers. Inherent powers are not only not
mentioned in the Constitution, but they do not even have a convenient
clause in the Constitution to provide for them. Instead, they are
powers Congress has determined it must assume if the government
is going to work at all. These powers are deemed so essential to any
functioning government that the framers saw no need to spell them
out. Such powers include the power to control borders of the state, the
power to expand the territory of the state, and the power to defend
itself from internal revolution or coups. These powers are not granted
to the Congress, or to any other branch of the government for that
matter, but they exist because the country exists.

In the twentieth century, the power struggle between the Congress
and the president really began. As the country grew larger and more
complex the assumption that government needed to assert regulatory
power grew. Further, the president’s powers expanded as
commander-in-chief in the realm of foreign policy.

The twin disasters of the Great Depression in the 1930s and World
War II, which lasted until the mid-1940s, provided President Franklin
D. Roosevelt with a powerful platform to expand presidential power.
His popularity and resultant ability to be elected four times allowed
him to greatly overshadow Congress. Congress attempted to restrain
the power of the presidency through the Twenty-Second Amendment
to the Constitution which limits a president to only two full terms in
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ofﬁce.3 Although this limitation is significant it has not held back the
tendency for the presidency to assume increased power.

How is Congress structured/ organized?

Not all the business of Congress involves bickering, political
infighting, government shutdowns, and Machiavellian maneuvering.
Congress does get real work done. Traditionally, it does this work in a
very methodical way.

Party Leadership

The party leadership in Congress controls the actions of Congress.
Leaders are elected by the two-party conferences in each chamber-the
House Democratic Conference and House Republican Conference.
These conferences meet regularly and separately not only to elect their
leaders but also to discuss important issues and strategies for moving
policy forward.

. David M. Jordan. 2011. FDR, Dewey, and the Election of
1944. Bloomington: Indiana University Press, 290; Paul G.
Willis and George L. Willis. 1952. "The Politics of the
Twenty-Second Amendment,’ The Western Political
Quarterly 5, No. 3: 469-82; Paul B. Davis. 1979. "The
Results and Implications of the Enactment of the
Twenty-Second Amendment,’ Presidential Studies
Quarterly 9, No. 3: 289-303.
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The most important
leadership position in the House
is elected by the entire body of
representatives-the Speaker of
the House (the only House officer
currently mentioned in the

Constitution). The Constitution

@
Republican Mitch McConnell of does not require the Speaker to

Kentucky (a), the majority leader in the
Senate, and Republican Paul Ryan of . o )
Wisconsin (b), the Speaker of the Speaker is the presiding officer,
House, are currently the most powerful the administrative head of the

congressional leaders in their .
respective chambers. House, the partisan leader of the

be a member of the House. The

majority party in the House, and
an elected representative of a single congressional district. Since 1947,
the holder of this position has been second in line (after the vice
president) to succeed the president in an emergency.

The Speaker serves until his or her party loses a majority of seats,
or until he or she is voted out of the position or chooses to step
down. The Speaker wields significant power, such as the ability to
assign bills to committees and decide when a bill will be presented
to the floor for a vote. The Speaker also rules on House procedures,
often delegating authority for certain duties to other members. He/
she appoints members and chairs to committees, creates select
committees to fulfill a specific purpose and then disband, and can
even select a member to be speaker pro tempore, who acts in the
Speaker’s absence. Finally, when the Senate joins the House in a joint
session the Speaker presides over these sessions because they are
usually held in the House of Representatives.

Below the Speaker, the majority and minority conferences each elect
two leadership positions arranged in hierarchical order. At the top of
the hierarchy are the floor leaders of each party. These are generally
referred to as the majority and minority leaders. The minority leader
has a visible if not always a powerful position. As the official leader
of the opposition, he or she technically holds the rank closest to that
of the Speaker, makes strategy decisions, and attempts to keep
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order among the minority party’s members. The majority leader also
has considerable power and historically is in the best position to
assume the speakership when the current Speaker steps down.

Below these leaders are the two party’s respective whips. A whip’s
job, as the name suggests, is to whip up votes and otherwise enforce
party discipline. Whips make the rounds in Congress, telling members
the position of the leadership and the collective voting strategy, and
sometimes wave various carrots and sticks in front of recalcitrant
members to bring them in line. The remainder of the leadership
positions include a handful of chairs and assistantships.

The Senate also has majority and minority leaders and whips, each
with duties very similar to their counterparts in the House. However,
the Senate does not have a Speaker. The duties and powers held by
the Speaker in the House fall to the majority leader in the Senate. The
Senate’s president is actually the elected vice president of the United
States, although he/she may vote only in case of a tie. Apart from this
and very few other exceptions, the president of the Senate does not
actually operate in the Senate. Instead, the Constitution allows for the
Senate to choose a president pro tempore—usually the most senior
senator of the majority party—to preside over the Senate. Despite
the title, the job is largely powerless. The real power in the Senate
is in the hands of the majority leader and the minority leader. The
majority leader is the chief spokesperson for the majority party, but
unlike in the House he/she does not run the floor alone. Because
of the traditions of unlimited debate and the filibuster, the majority
and minority leaders often occupy the floor together in an attempt to
keep things moving along. At times, their interactions are intense and
partisan, but for the Senate to get things done, they must cooperate
to get the sixty votes needed to run this super-majority legislative
institution.
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The Committee System

With 535 members in Congress and a seemingly infinite number of
domestic, international, economic, agricultural, regulatory, criminal,
and military issues to deal with at any given moment, the two
chambers must divide their work based on specialization. Congress
does this through the committee system. Specialized committees (or
subcommittees) in both the House and the Senate are where bills
originate and most of the work that sets the congressional agenda
takes place. Committees are roughly approximate to a bureaucratic
department in the executive branch. There are well over two hundred
committees, subcommittees, select committees, and joint committees
in the Congress. The core committees are called standing committees.
There are twenty standing committees in the House and sixteen in the
Senate.
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Congressional Standing and Permanent Select Committees

House of Representatives
Agriculture
Appropriations

Armed Services

Budget

Education and the Workforce
Energy and Commerce
Ethics

Financial Services
Foreign Affairs
Homeland Security
House Administration

Intelligence (select)
Judiciary

Natural Resources

Oversight and Government
Reform

Rules
Science, Space, and Technology
Small Business

Transportation and
Infrastructure

Veterans’ Affairs

Ways and Means

Senate

Agriculture, Nutrition, and Forestry
Appropriations

Armed Services

Banking, Housing, and Urban Affairs
Budget

Commerce, Science, and Transportation
Energy and Natural Resources
Environment and Public Works

Ethics (select)

Finance

Foreign Relations

Health, Education, Labor and Pensions

Homeland Security and Governmental
Affairs

Indian Affairs (select)
Intelligence (select)

Judiciary
Rules and Administration

Small Business and Entrepreneurship

Veterans’ Affairs

Members of both parties compete for positions on various committees.

They are typically filled by majority and minority members to roughly

approximate the ratio of majority to minority members in the

respective chambers, although committees are chaired by the majority

party. Committees and their chairs have a lot of power in the

legislative process, including the ability to stop a bill from going to the
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floor (the full chamber) for a vote. Indeed, most bills die in committee.
But when a committee is eager to develop legislation, it takes a
number of methodical steps. It will reach out to relevant agencies
for comment on resolutions to the problem at hand and even hold
hearings with experts to collect information. In the Senate, committee
hearings are also held to confirm presidential appointments. Next
the committee meets to discuss amendments and legislative language.
Finally the committee will send the bill to the full chamber with a
committee report. The report provides the majority opinion
supporting the bill, a minority view to the contrary, and estimates of
the proposed law’s cost and impact.

Four types of committees exist in the House and the Senate. The first
is the standing, or permanent, committee. This committee is the first
call for proposed bills, fewer than 10 percent of which are reported out
of committee to the floor. The second type is the joint committee. Joint
committee members are appointed from both the House and Senate
to explore key issues such as the economy and taxation. However,
joint committees have no bill-referral authority whatsoever—they are
informational only. A conference committee reconciles different bills
passed in both the House and Senate. The conference committees are
appointed on an ad hoc (temporary) basis when a bill passes the House
and Senate in different forms. Ad hoc, special, or select committees are
temporary committees set up to address specific topics. These types of
committees often conduct special investigations.

Members of Congress bring to their roles different backgrounds,
interests, and levels of expertise, and try to match these to committee
positions. For example, House members from states with large
agricultural interests will seek positions on the Agriculture
Committee. Senate members with a background in banking or finance
may seek positions on the Senate Finance Committee. Members can
request these positions from their chambers’ respective leadership,
and the leadership also selects the committee chairs.

Commiittee chairs are very powerful. They control the committee’s
budget and agenda, choosing when the committee will meet, when
it will hold hearings, and whether it will consider a bill at all. A
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chair can convene a meeting when members of the minority are
absent or adjourn a meeting when things are not progressing as the
majority leadership wishes. Chairs can hear a bill even when the rest
of the committee objects. They do not hold these powerful positions
indefinitely, however. In the House, rules prevent committee chairs
from serving more than six consecutive years and from serving as the
chair of a subcommittee at the same time. A senator may serve only six
years as chair of a committee but may, in some instances, also serve
as a chair or ranking member of another committee.

Because the Senate is much smaller than the House, senators hold
more committee assignments than House members. There are sixteen
standing committees in the Senate, and each position must be filled.
In contrast, in the House, with 435 members and only twenty standing
committees, committee members have time to pursue a more in-depth
review of a policy. House members historically defer to the decisions
of committees, while senators tend to view committee decisions as
recommendations, often seeking additional discussion that could lead
to changes.

Take a look at the scores of committees

in the House and Senate. The late House Speaker Tip
O'Neill once quipped that if you didn’t know a new
House member’s name, you could just call him Mr.
Chairperson.
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Questions to Consider

1. Briefly explain the benefits and drawbacks of a
bicameral system.

2.  What are some examples of the enumerated
powers granted to Congress in the Constitution?

3.  Why does a strong presidency necessarily sap
power from Congress?

4. How do committees demonstrate a division of labor
in Congress based on specialization?

Terms to Remem l’)E r

apportionment-the process by which seats in the House
of Representatives are distributed among the fifty states

bicameralism-the political process that results from
dividing a legislature into two separate assemblies

bill-proposed legislation under consideration by a
legislature

conference committee-a special type of joint committee
that reconciles different bills passed in the House and
Senate so a single bill results

constituency-the body of voters, or constituents,
represented by a particular politician

earmark-a mark in a bill that directs some of the bill's
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funds to be spent on specific projects or for specific tax
exemptions

enumerated powers-the powers given explicitly to the
federal government by the Constitution to regulate
interstate and foreign commerce, raise and support armies,
declare war, coin money, and conduct foreign affairs

implied powers-the powers not specifically detailed in
the U.S. Constitution but inferred as necessary to achieve
the objectives of the national government

inherent powers-the powers neither enumerated nor
implied but assumed to exist as a direct result of the
country’s existence

joint committee-a legislative committee consisting of
members from both chambers that investigates certain
topics but lacks bill referral authority

majority leader-the leader of the majority party in either
the House or Senate; in the House, the majority leader
serves under the Speaker of the House, in the Senate, the
majority leader is the functional leader and chief
spokesperson for the majority party

minority leader-the party member who directs the
activities of the minority party on the floor of either the
House or the Senate

oversight-the right to review and monitor other bodies
such as the executive branch

pork-barrel politics-“bringing home the bacon” or
bringing tax dollars/contracts/etc. to the home district of
a member of Congress

president pro tempore-the senator who acts in the
absence of the actual president of the Senate, who is also
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the vice president of the United States; the president pro
tempore is usually the most senior senator of the majority
party

select committee-a small legislative committee created
to fulfill a specific purpose and then disbanded; also called
an ad hoc, or special, committee

Speaker of the House-the presiding officer of the House
of Representatives and the leader of the majority party; the
Speaker is second in the presidential line of succession,
after the vice president

standing committee-a permanent legislative committee
that meets regularly

whip-in the House and in the Senate, a high leadership
position whose primary duty is to enforce voting discipline
in the chambers and conferences
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30. Congress: How do we
choose our representatives?

Learning Objectives

*  Explain how fundamental characteristics of the
House and Senate shape their elections

e Discuss campaign funding and the effects of
incumbency

*  Analyze the way congressional elections can
sometimes become nationalized

The House and Senate operate very differently, partly because their
members differ in the length of their terms, as well as in their age and
other characteristics.

Who can be elected to Congress?

The U.S. Constitution specifies eligibility requirements to serve in the
House or Senate. A House member must be a U.S. citizen of at least
seven years standing and at least twenty-five years old. Senators
must have nine years’ standing as citizens and be at least thirty years
old when sworn in. Representatives serve two-year terms, whereas
senators serve six-year terms. Per the Supreme Court decision in U.S.
Term Limits v. Thornton (1995), there are currently no term limits
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for either senators or representatives despite many state led efforts to
impose them in the mid-1990s.

House members are elected by the voters in their specific
congressional districts. There are currently 435 congressional
districts in the United States and thus 435 House members. Each state
has a number of House districts roughly proportional to its share of
the total U.S. population, with states guaranteed at least one House
member. Two senators are elected by each state.

The structural and other differences between the House and Senate
influence the two chambers functions. The House of Representatives
has developed a stronger and more structured leadership than the
Senate. Because its members serve short two-year terms they must
regularly answer to the demands of their constituency when they run
for election or reelection. Even House members of the same party in
the same state can disagree on issues because of the different interests
of their specific districts. Thus, the House can be highly partisan.

In contrast, members of the Senate are furthest removed from the
demands and scrutiny of their constituents. Because of their longer
six-year terms, they will see every member of the House face his or
her constituents multiple times before they themselves seek reelection.
Originally, when a state’s two U.S. senators were appointed by the
state legislature, the Senate chamber’s distance from the electorate
was even greater. Unlike House members who can seek the narrower
interests of their district, senators must maintain a broader
appeal across their entire state. In addition, the Senate rules allow
individuals to delay or stop legislation they oppose. The heat of
popular and sometimes fleeting demands from constituents often
glows red hot in the House. The Senate has the flexibility to allow these
passions to cool. Dozens of major initiatives are passed by the House
with a willing president only to be defeated in the Senate.

1. U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1995).
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How are campaigns funded?

Modern political campaigns in the United States are expensive, and
they have been growing more so. For example, in 1986, the costs of
running a successful House and Senate campaign were $776,687 and
$6,625,932, respectively, in 2014 dollars. By 2014, those values had shot
to $1,466,533 and $9,655,660.>

Raising this amount of money requires significant time and effort.
Indeed, a presentation for incoming Democratic representatives
suggested a daily Washington schedule of five hours reaching out to
donors and only three or four hours for actual congressional work. As
this advice reveals, raising money for reelection constitutes a large
proportion of the work a congressperson does. Has the amount of
money in politics truly become a corrupting influence? However,
overall the largest share of direct campaign contributions in
congressional elections comes from individual donors, who are less
influential than the political action committees (PACs) that contribute
the remainder and demand their time.>

The complex problem of funding campaigns has a long history in
the United States. For nearly the first hundred years of the republic,
there were no federal campaign finance laws. Then, between the late
nineteenth century and the start of World War I, Congress pushed
through a flurry of reforms intended to bring order to the world
of campaign finance. These laws made it illegal for politicians to
solicit contributions from civil service workers, made corporate
contributions illegal, and required candidates to report their

. "The Cost of Winning a House and Senate Seat,
1986-2014," http: //www.cfinst.org /pdf/vital/
VitalStats tl.pdf (May 15, 2016).

. http: //www.opensecrets.org /overview/wherefrom.ph
(May 15, 2016).
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fundraising. As politicians and donors soon discovered, however, these
laws were full of loopholes and were easily bypassed by those who
knew the ins and outs of the system.

Another handful of reform attempts followed in the wake of World
War II followed by a lull that ended in the early 1970s with the Federal
Election Campaign Act. Among other things, it created the Federal
Election Commission (FEC), required candidates to disclose where
their money was coming from and where they were spending it
limited individual contributions, and provided for public financing of
presidential campaigns.

2002 brought another important reform when Senators John
McCain (R-AZ) and Russell Feingold (D-WI) successfully sponsored the
Bipartisan Campaign Reform Act (BCRA). The McCain-Feingold
Act limited the use of “soft money,” which is raised for purposes like
party-building efforts, get-out-the-vote efforts, and issue-advocacy
ads. Unlike “hard money” contributed directly to a candidate, which
is heavily regulated and limited, soft money had almost no oversight.
It had never been a problem before the mid-1990s, when a number
of very imaginative political operatives developed creative ways to
spend this money. After that, soft-money donations skyrocketed. But
the McCain-Feingold bill brought some scrutiny and control to this
type of fundraising.

McCain-Feingold placed limits on total contributions to political
parties, prohibited coordination between candidates and PAC
campaigns, and required candidates to include personal
endorsements on their political ads. Until 2010, it also limited
advertisements run by unions and corporations thirty days before a
primary and sixty days before a general election.

4. https: /www.opensecrets.org /races/
summary.php?id=OHO08&cycle=2014 (May 15, 2016).
5. "Bipartisan Campaign Reform Act of 2002,

http: //www.fec.gov/pages /bera/bera update.shtml
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The FEC’s enforcement of the law invited numerous court cases
challenging it. The most controversial decision was handed down
by the Supreme Court in 2010, whose ruling on Citizens United v.
Federal Election Commission led to the removal of spending limits on
corporations. Justices in the majority argued that the BCRA violated a
corporation’s free-speech rights.

The Citizens United case began as a lawsuit against the FEC filed
by Citizens United, a nonprofit organization that wanted to advertise
a documentary critical of former senator and Democratic hopeful
Hillary Clinton on the eve of the 2008 Democratic primaries.
Advertising or showing the film during this time window was
prohibited by the McCain-Feingold Act. But the Court found that this
type of restriction violated the organization’s First Amendment right
to free speech. As critics of the decision predicted at the time, the
Court thus opened the floodgates to private soft money flowing into
campaigns again.

In the wake of the Citizens United decision, a new type of advocacy
group emerged, the super PAC. A traditional PAC is an organization
designed to raise hard money to elect or defeat candidates. Such PACs
tended to be run by businesses and other groups, like the Teamsters
Union and the National Rifle Association, to support their special
interests. They are highly requlated on the amount of money they can
take in and spend. Super PACs are not bound by these regulations.
While they cannot give money directly to a candidate or a candidate’s
party, they can raise and spend unlimited funds, and they can spend
independently of a campaign or party. In the 2012 election cycle, for

(May 15, 2016); Greg Scott and Gary Mullen, "Thirty Year
Report," September 2005, http: /www.fec.gov/info/
publications /30year.pdf (May 15, 2016).

. Citizens United v. Federal Election Commission, 558 U.S.
310 (2010).
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example, super PACs spent just over $600 million dollars and raised
about $200 million more.

At the same time, several limits on campaign contributions have
been upheld by the courts and remain in place. Individuals may
contribute up to $2700 per candidate per election. Individuals may
also give $S5000 to PACs and $33,400 to a national party committee.
PACs that contribute to more than one candidate are permitted to
contribute $5000 per candidate per election, and up to $15,000 to a
national party. PACs created to give money to only one candidate are
limited to only $2700 per candidate, however.

The amounts are adjusted every two years, based on inflation. These
limits are intended to create a more equal playing field for the
candidates, so that candidates must raise their campaign funds from
a broad pool of contributors.

The Federal Election Commission has strict federal election
guidelines on who can contribute, to whom, and how much.

. "2012 Outside Spending, by Super PAC/
https: /www.opensecrets.org /outsidespending /
summ.php?cycle=2012&chrt=V&type=S (May 15, 2016).
. "Contribution Limits for the 2015-2016 Federal
Elections," http: /www.fec.gov/info/
contriblimitschart1516.pdf (May 15, 2016).
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Contribution Limits for 2015-2016 Federal Elections

DONORS Candidate
Committee
$2,700*

Individual per
election
. . $2,000 per
Candidate Committee election
PAC-Multicandidate 5000 per
election
PAC-Nonmulticandidate 32’70.0 per
election
State/District/Local $5,000 per
Party Committee election
National Party $5,000 per
Committee election

RECIPIENTS
State/
pAC! (SSF and thtrtclt/ Nlo;tl'f)tnal
Nonconnected) oca arty
Party Committee
Committee
$10,000
SZSPO per per year $33,400%*
Y (combined)
$5,000 per Unlimited  Unlimited
year Transfers  Transfers
$5,000 per igﬁoo P $15,000
year (combined) PeTyear
$5,000per 910,000
ear p per year $33,400*
y (combined)
$5,000 per
year
Unlimited Transfers
$5,000 per
year

* Indexed for inflation in odd-numbered years.
1 “PAC” here refers to a committee that makes contributions to other federal political
committees. Independent-expenditure-only political committees (sometimes called “super

PACs”) may accept unlimited contributions, including from corporations and labor

organizations.

Addition
Nation
Party
Commit
Account

$100,20(
per

account,
per year

$45,000
per

account,
per year

$100,20(
per

account,
per year

2 The limits in this column apply to a national party committee’s accounts for: (i) the
presidential nominating convention; (ii) election recounts and contests and other legal
proceedings; and (iii) national party headquarters buildings. A party’s national committee,
Senate campaign committee and House campaign committee are each considered separate
national party committees with separate limits. Only a national party committee, not the

parties’ national congressional campaign committees, may have an account for the

presidential nominating convention.

3 Additionally, a national party committee and its Senatorial campaign committee may
contribute up to $46,800 combined per campaign to each Senate candidate.
Source: Federal Election Commission. “Contribution Limits for 2015-2016 Federal Election

June 25, 2015.
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The Center for Responsive Politics

reports donation amounts that are required by law to be
disclosed to the Federal Elections Commission. One
finding is that, counter to conventional wisdom, the vast
majority of direct campaign contributions come from
individual donors, not from PACs and political parties.

What are the effects of incumbency?

Not surprisingly, the complexities of campaign financing regulations
and loopholes is more easily navigated by the ‘experienced’
incumbents in Congress than by newcomers. Incumbents are elected
officials who currently hold an office. The amount of money they raise
against their challengers demonstrates their advantage. In 2014, for
example, the average Senate incumbent raised $12,144,933, whereas
the average inexperienced challenger raised only $l,223,566.9

This is one of the many reasons incumbents win a large majority
of congressional races each electoral cycle. Incumbents attract more
money because people want to give to a winner. In the House, the
percentage of incumbents winning reelection has stayed between 85
and 100 percent for the last half century. The Senate sees slightly more
variation given the statewide nature of the race, but it is still a very

. "Incumbent Advantage," http: /www.opensecrets.org /
overview/incumbs.php?cycle=2014 (May 15, 2016).
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high majority of incumbents who win reelection. As these rates show,
even in the worst political environments incumbents are very difficult
to defeat.

U.S. House and Senate Reelection Rates, 1964-2014

= House m Senate
100%
80%
60%

40%

20%

0%
Q AV A Ao 4D o N L\ ) W N
ICSAC SRt S S R S St

Election Cycle

Source: O Center for ive Politics. fion Rates Over the Years.”

The historical difficulty of unseating an incumbent in the House
or Senate is often referred to as the incumbent advantage or the
incumbency effect. The financing advantage is a significant part of
this effect, but it is not the only contributor. Incumbents enjoy a much
higher level of name recognition. All things being equal, voters are far
more likely to select the name they recall seeing on television than the
name they hardly know. And donors are more likely to want to give to
a proven winner.

The way the party system itself privileges incumbents is even more
important. Many congressional districts across the country are “safe
seats” in uncompetitive districts, meaning candidates from a
particular party are statistically likely to consistently win the seat.
Therefore the functional decision in these elections occurs during the
primary, not in the general election. Political parties in general prefer
to support incumbents because incumbents are considered better
candidates, and their record of success supports this conclusion. That
said, while the political parties themselves largely control and
regulate the primaries, popular individual candidates and challengers
sometimes prevail. In recent years as conservative incumbents have
been “primaried” by challengers more conservative than they.
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Incumbents wield  another advantage over  their
challengers through the state power they have at their
disposal.lo Sitting congresspersons are responsible for constituent
casework. Constituents routinely reach out to their congressperson
for powerful support to solve complex problems, such as applying
for and tracking federal benefits or resolving immigration and
citizenship challenges.11

Incumbent members of Congress have paid staff, influence, and
access to specialized information that can help their constituents in
ways other persons cannot. And congresspersons are not shy about
their constituent support. Often, they publicize their casework on
their websites or create television advertisements that boast of their
helpfulness. Election history demonstrates that this publicity is very
effective in garnering voter support.

Local and National Elections

The concept of collective representation describes the relationship
between Congress and the United States as a whole. That is, it
considers whether the institution itself represents the American
people, not just whether a particular member of Congress represents
his or her district. Predictably, it is far more difficult for Congress to
maintain a level of collective representation than it is for individual
members of Congress to represent their own constituents. Not only

David R. Mayhew. 1974. Congress: The Electoral
Connection. New Haven, CT: Yale University Press.

R. Eric Petersen, "Casework in a Congressional Office:
Background, Rules, Laws, and Resources,' 24 November
2014, https: //www.fas.org /sgp/crs/misc/R1.33209.pdf
(May 1, 2016).
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is Congress a mixture of different ideologies, interests, and party
affiliations, but the collective constituency of the United States is even
more diverse. However, matching the diversity of opinions and
interests in the United States with those in Congress would not
necessarily work. Indeed, such an attempt could hinder Congress’
collective representation. Its rules and procedures require Congress
to employ flexibility, bargaining, and concessions. Yet it is this
flexibility and concessions, often interpreted as corruption, that drive
the high public disapproval ratings of Congress.

The importance of publicizing constituent casework during
campaigns supports the popular saying, “All politics is local.” This
phrase, attributed to former Speaker of the House Tip O'Neill (D-
MA), asserts that the most important motivations directing voters are
rooted in local concerns. In general, this is true. People naturally feel
more driven by the things that affect them daily. Examples are the
quality of the roads, availability of good jobs, and cost and quality of
public education. Good senators and representatives understand this
and seek to influence these issues for their contituents. This is an age-
old strategy for success in office and elections.

Political scientists have taken note of some voting patterns that
may challenge this common assumption, however. In 1960, political
scientist Angus Campbell proposed the surge-and-decline theory to
explain these patterns.1

Campbell noticed that since the Civil War, with the exception of
1934, the president’s party has consistently lost seats in Congress
during the midterm elections. He proposed that the reason was a
surge in political stimulation during presidential elections, which
contributes to greater turnout and brings in voters who ordinarily
abstain. These voters, Campbell argued, tend to favor the party

Angus Campbell. 1960. "Surge and Decline: A Study of
Electoral Change." The Public Opinion Quarterly 24, No.
3: 397-418.
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holding the presidency. In contrast, midterm elections witness the
opposite effect. They are less stimulating and have lower turnout
because less-active voters stay home. Campbell asserts this shift helps
the party not currently occupying the presidency.

In the decades since Campbell’s influential theory was published, a
number of studies have challenged his conclusions. Nevertheless, the
pattern of midterm elections benefiting the president’s opposition has
persisted.13 Only in exceptional years has this pattern been broken:
first in 1998 during President Bill Clinton’s second term and the
Monica Lewinsky scandal, when exit polls indicated most voters
opposed the idea of impeaching the president, and then again in 2002,
following the 9/11 terrorist attacks and the ensuing declaration of a
“war on terror.”

The evidence does suggest that national concerns, rather than local
ones, can function as powerful motivators at the polls. Consider, for
example, the role of the Iraq War in bringing about a Democratic
rout of the Republicans in the House in 2006 and in the Senate in
2008. Unlike previous wars in Europe and Vietnam, the war in Iraq
was fought by a very small percentage of the population.14 The vast
majority of citizens were not soldiers, few had relatives fighting in
the war, and most did not know anyone who directly suffered from

"Midterm congressional elections explained: Why the
president’s party typically loses," 1 October 2014,
http: /journalistsresource.org /studies /politics
elections/voting-patterns-midterm-congressional-

elections-why-presidents-party-typically-loses (May 1,
2016).

"A Profile of the Modern Military," 5 October 2011,

http: //www.pewsocialtrends.org /2011 /10 /05

chapter-6-a-profile-of-the-modern-military/ (May 1,
2016).
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the prolonged conflict. Voters in large numbers were motivated by the
political and economic disaster of the war to vote for politicians they
believed would end it.
Congressional elections may
be increasingly driven by
national issues. Just two decades
ago, straight-ticket, party-line
voting was still rare across most
of the country.l5 In much of the
South, which began to vote

overwhelmingly Republican in nationalize local elections. What

. . . . makes the Iraq War different is that
presidential elections during the p, overwhelming majority of voters
1960s and 1970s, Democrats had little to no intimate connection

. with the conflict and were motivated
were still commonly elected to to vote for those who would end it.
the House and Senate. The (credit: “Lipton sale”/Wikimedia
Commons)

candidates themselves and the
important local issues, apart
from party affiliation, were important drivers in congressional
elections. This began to change in the 1980s and 1990s, as Democratic
representatives across the region declined. The South is not alone;
areas in the Northeast and the Northwest have grown increasingly

Dhrumil Mehta and Harry Enten, "The 2014 Senate
Elections Were the Most Nationalized In Decades," 2

December 2014, http: /fivethirtyeight.com /datalab/

the-2014-senate-elections-were-the-most-
nationalized-in-decades/ (May 1, 2016); Gregory Giroux,
"Straight-Ticket Voting Rises As Parties Polarize,’'
Bloomberg, 29 November 2014,

http: //www.bloomberg.com /politics /articles
2014-11-29 /straightticket-voting-rises-as-parties-
polarize (May 1, 2016).
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Democratic. Indeed, the 2014 midterm election was the most
nationalized election in many decades. Voters who favor a particular
party in a presidential election are now much more likely to also
support that same party in House and Senate elections than was the
case just a few decades ago.

Questions to Consider

1.  What does Campbell’s surge-and-decline theory
suggest about the outcome of midterm elections?

2.  Explain the factors that make it difficult to replace
incumbents.

Terms to Re 17167'71,1767‘

collective representation-describes the relationship
between Congress and the United States as a whole;
whether the institution itself represents the American
people, not just whether a particular member of Congress
represents his or her district.

incumbents-current office holder

surge-and-decline theory-a theory proposing that the
surge of stimulation occurring during presidential elections
subsides during midterm elections, accounting for the
differences we observe in turnouts and results

Congress: How do we choose our representatives? | 279



31. Congress: What does
legislative procedure look

like?

Learning Objectives

»  Explain the steps in the classic bill-becomes-law
diagram

e Describe the modern legislative processes that
alter the classic process in some way

A dry description of the function of congressional leadership and the
many committees and subcommittees in Congress may suggest that
the drafting and amending of legislation is a finely tuned process
refined over time. In reality, however, committees are more likely
to kill legislation than to pass it. The last few decades have seen a
dramatic transformation in the way Congress does business. Creative
interpretations of rules and statues have turned small loopholes into
the large gateways through which much congressional work now gets
done.

The Classic Legislative Process

The traditional process by which a bill becomes a law is called the
classic legislative process. First, legislation must be drafted.
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Theoretically, anyone can do this. Successful legislation is often
drafted by entities outside of Congress, such as think tank or advocacy
groups, or the president. However, Congress is not obligated to read or
introduce this legislation, and only a bill introduced or sponsored by a
member of Congress can hope to become law. Even the president must
rely on legislators to introduce his or her legislative agenda.

Technically, bills that raise revenue, like tax bills, must begin in the
House. This exception is encoded within the Constitution in Article I,
Section 7, which states, “All Bills for raising Revenue shall originate in
the House of Representatives; but the Senate may propose or concur
with amendments as on other Bills.” Yet, despite the seemingly clear
language of the Constitution, Congress has found ways to bypass this
rule.

Once legislation has been proposed the majority leadership consults
with the parliamentarian about which committee to send it to. Each
chamber has a parliamentarian (advisor, typically a trained lawyer),
an expert on the complex chamber rules. While Congress typically
follows their advice it is not obligated, and the parliamentarian has
no power to enforce their rules interpretation. Once a committee
has been selected, the committee chair is empowered to move the bill
through the committee process as they see fit. The chair can refer the
bill to one of the committee’s subcommittees.

Whether at the full committee level or in one of the subcommittees,
the next step is to hold a hearing on the bill. If the chair declines a
hearing, this is amounts to killing the bill in committee. The hearing
provides an opportunity for the committee to hear and evaluate
expert opinions on the bill. Experts may include officials from the
agency that would be responsible for executing the bill, the bill’s
sponsors from Congress, and industry lobbyists, interest groups, and
academic or business experts. Typically, the committee will also
accept written statements from the public concerning the bill in
question. For many bills, the hearing process can be very routine and
straightforward.

Next the bill enters the markup stage. This is an amending and
voting process. In the end, with or without amendments, the
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committee or subcommittee will vote. If the committee decides not to
advance the bill at that time it is tabled. Tabling a bill typically means
the bill is dead, but with an option to bring it back up for a vote again.
If the committee decides to advance the bill it is printed and goes to
the chamber, either the House or the Senate. For example, assume
that a bill goes first to the House (although the reverse could be true,
and, in fact, bills can move simultaneously through both chambers).
Before it reaches the House floor, it must first go through the House
Committee on Rules. This committee establishes the rules of debate,
such as time limits and limits on the number and type of amendments.
After these rules have been established, the bill moves through the
floor, where it is debated and amendments can be added. Once the
limits of debate and amendments have been reached, the House holds
a vote. If a simple majority, 50 percent plus 1, votes to advance the bill,
it moves out of the House and into the Senate.

Once in the Senate, the bill is placed on the calendar so it can
be debated. More often the Senate will also consider the bill (or a
companion version) in its own committees. Since the Senate is much
smaller than the House, it can afford to be more flexible in its debate
rules. Senators usually allow each other to talk and debate as long as
the speaker allows, though they can agree as a body to create time
limits. Without limits, debate continues until a motion to table has
been offered and voted on.

This flexibility for speaking in the Senate gave rise to a unique
tactic, the filibuster. The word “filibuster” comes from the Dutch word
vrijbuiter, which means pirate. The name is appropriate, since a
senator who launches a filibuster virtually hijacks the floor of the
chamber by speaking for long periods of time, preventing the Senate
from closing debate and acting on a bill. The tactic was perfected in
the 1850s as Congress wrestled with the complicated issue of slavery.
After the Civil War, the use of the filibuster became even more
common. Eventually, in 1917, the Senate passed Rule 22, which allowed
the chamber to hold a cloture vote to end debate. To invoke cloture, the
Senate required a two-thirds majority.

The Senate further weakened the filibuster by reducing the number
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needed for cloture from two-thirds to three-fifths, or sixty votes,
where it remains today (except for judicial nominations for which only
fifty-five votes are needed to invoke cloture). Moreover, filibusters
are not permitted on the annual budget reconciliation act (the
Reconciliation Act of 2010 was a change to ensure passage of
healthcare legislation).

Because both the House and the Senate can and often do amend
bills, the bills that pass out of each chamber frequently differ. This
presents a problem since the Constitution requires that both chambers
pass identical bills. One simple solution is for the first chamber to
simply accept the bill that ultimately makes it out of the second
chamber. Another solution is for the first chamber to further amend
the second chamber’s bill and send it back to the second chamber.
Congress typically takes one of these two options, but about one in
every eight bills cannot be reconciled. These bills must be sent to a
conference committee that negotiates a reconciliation both chambers
can accept without amendment. Only then can the bill progress to the
president’s desk for signature or veto. If the president does veto the
bill, both chambers must gather a two-thirds vote to override the veto
and force the president to sign it. If the two-thirds threshold in each
chamber cannot be reached, the bill dies.
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The process by which a bill becomes law is long and complicated, but it is
designed to ensure that in the end all parties are satisfied with the bill’s
provisions.

For one look at the classic legislative
process, visit YouTube to view “I'm Just a Bill” from the
ABC Schoolhouse Rock! series.

Current Legislative Procedure Is Different

For much of the nation’s history, the process described above was
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the standard method by which a bill became a law. Over the course
of the last three and a half decades, however, changes in rules and
procedure have enabled alternate routes. Collectively, these different
routes constitute what some political scientists have described as
a new but unorthodox legislative process. According to political
scientist Barbara Sinclair, the primary trigger for the shift away
from the classic legislative route was the budget reforms of the 1970s.
The 1974 Budget and Impoundment Control Act gave Congress a
mechanism for making large and all-encompassing budget decisions.
In the years that followed, the budget process gradually became the
vehicle for creating comprehensive policy changes. One large step in
this transformation occurred in 1981 when President Ronald Reagan’s
administration suggested using the budget to push through his
economic reforms.

By attaching the reforms to the budget resolution Congress could
force an up or down (yea or nay) vote on the whole package. Such a
packaged bill is called an omnibus bill.” Creating and voting for an
omnibus bill allows Congress to quickly accomplish policy changes
that would have required many votes and political capital over much
time. This and successive similar uses of the budget process appealed
to many in Congress. During the contentious and ideologically divided
1990s, the budget process became the common problem-solving
mechanism in the legislature, thus laying the groundwork for the way
legislation works today.

An important characteristic feature of modern legislating is the
greatly expanded power and influence of the party leadership over
the control of bills. One reason for this change was the heightened
partisanship that stretches back to the 1980s and is still with us today.
With such high political stakes, the party leadership is reluctant to

. Glen S. Krutz. 2001. Hitching a Ride: Omnibus Legislating
in the U.S. Congress. Columbus, OH: Ohio State
University Press.
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simply allow the committees to work things out on their own. In the
House, the leadership uses special rules to guide bills through the
legislative process and toward a particular outcome. Uncommon just
a few decades ago, these now widely used rules restrict debate and
options, and are designed to focus the attention of members to party
priorities and agendas.

The practice of multiple referrals, with which entire bills or portions
of those bills are referred to more than one committee, greatly
weakened the different specialization monopolies committees held
primarily in the House but also to an extent in the Senate. With
less control over the bills, committees naturally reached out to the
leadership for assistance. As a testament to its increasing control, the
leadership may sometimes avoid committees altogether, preferring to
work things out on the floor. And even when bills move through the
committees, the leadership often seeks to adjust the legislation before
it reaches the floor.

Another feature of the modern legislative process, exclusively in
the Senate, is the application of the modern filibuster. Unlike the
traditional filibuster, in which a senator took the floor and held it for
as long as possible, the modern filibuster is actually a perversion of the
cloture rules adopted to control the filibuster. When partisanship is
high, as it has been frequently, the senators can request cloture before
any bill can get a vote. This has the effect of increasing the number of
votes needed for a bill to advance from a simple majority of fifty-one
to a super majority of sixty. The effect is to give the Senate minority
great power to obstruct if it is inclined to do so.

ago.

Questions to Consider

1. Briefly explain the difference between the classic
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model of legislating and the modern process.

2. The framers of the Constitution designed the
Senate to filter the output of the sometimes hasty
House.

3. Do you think this was a wise idea? Why or why not?

4.  Congress has consistently expanded its own power
to regulate commerce among and between the states.

5. Should Congress have this power or should the
Supreme Court reel it in? Why?

6.  What does the trend toward descriptive
representation suggest about what constituents value
in their legislature?

7.  How might Congress overcome the fact that such
representation does not always best serve
constituents’ interests?

8. What factors contributed most to the
transformation away from the classic legislative
process and toward the new style?

Terms to Remem l’)E r

cloture-a parliamentary process to end a debate in the
Senate, as a measure against the filibuster; invoked when
three-fifths of senators vote for the motion

filibuster-a parliamentary maneuver used in the Senate
to extend debate on a piece of legislation as long as
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PART VIII

THE PRESIDENT
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32. The President: Who is
upholding the law?

On January 20, 2009, crowds of people waited on the National Mall in the
cold to see the inauguration of Barack Obama. (credit left: modification of
work by Teddy Wade; credit right: modification of work by Cecilio Ricardo)

The presidency is the most visible position in the U.S. government.
During the Constitutional Convention of 1787, delegates accepted the
need to empower a vrelatively strong and wvigorous chief
executive-bound by checks from the other branches as well as the
Constitution. Presidents must work with the other branches to be
effective.

The President: Questions to Consider

1.  What are the powers, opportunities, and limitations
of the presidency?
2.  How does the chief executive lead in our
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contemporary political system?

3. What guides his or her actions, including unilateral
actions?

4.  Ifitis most effective to work with others to get
things done, how does the president do so?

5.  What can get in the way of coordination and
compromise between branches?
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33. The President: What are

the powers, structure and

function of the executive
branch?

Learning Objectives
O

*  Explain the reason for the design of the executive
branch and its plausible alternatives

*  Analyze the way presidents have expanded
presidential power and why

* Identify the limitations on a president’s power

e Explain how incoming and outgoing presidents
peacefully transfer power

e  Describe how new presidents fill positions in the
executive branch

*  Discuss how incoming presidents use their early
popularity to advance larger policy solutions

e Identify the power presidents have to effect change
without congressional cooperation

*  Analyze how different circumstances influence the
way presidents use unilateral authority

»  Explain how presidents persuade others in the
political system to support their initiatives

Since its invention at the Constitutional Convention of 1787, the

The President: What are the powers,
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presidential office has gradually become more powerful, giving the
president more leadership options at home and abroad. The chief
executive’s role has evolved as presidents have confronted challenges
in domestic and foreign policy in war and peace, and with the
overall rise of the federal government’s power.

Why do we need a chief executive?

The Articles of Confederation
did not provide for an executive
branch, although they did use
the term “president” to designate
the presiding officer of the

Confederation Congress, who
also handled other
administrative duties.1 The

Alexander Hamilton (a), who had
served under General George
presidency was proposed early Washington (b) during the
Revolutionary War, argued for a
strong executive in Federalist No. 70.
Convention in Philadelphia by Indeed, ten other Federalist Papers
discuss the role of the presidency.

in the Constitutional

Virginia’s Edmund Randolph, as
part of James Madison’s
proposal for a federal government, which became known as the
Virginia Plan.

Madison offered a rather sketchy outline of the executive branch,
leaving unspecified whether what he termed the “national executive”
would be an individual or a set of people. He proposed that Congress
select the executive, whose powers and authority and even service
term length were left largely undefined. He also proposed a “council
of revision” consisting of the national executive and members of the

. Articles of Confederation, Article XI, 1781.
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national judiciary, which would review laws passed by the legislature
and have the power of veto.?

Early deliberations agreed that the executive would be a single
person, elected for a single term of seven years by the legislature,
empowered to veto legislation, and subject to impeachment and
removal by the legislature. William Paterson proposed an alternate
model, typically referred to as the small-state or New Jersey Plan.
This plan called for merely amending the Articles of Confederation
to create an executive branch comprised of a committee elected by
a unicameral Congress for a single term. This executive committee
would be particularly weak because it could be removed from power
at any point if a majority of state governors desired. Far more extreme
was Alexander Hamilton’s suggestion that the executive power be
entrusted to a single individual. This individual would be chosen
by electors, would serve for life, and would exercise broad powers
including the ability to veto legislation, negotiate treaties, grant
pardons in all cases except treason, and serve as commander-in-chief
of the armed forces.

2. Jack Rakove and Susan Zlomke. 1987. "James Madison and
the Independent Executive," Presidential Studies
Quarterly 17, No. 2: 293-300.
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Consider the Original

Letter From George Washington to Major General Robert
Howe

17 August 1779
“Few men have virtue to withstand the highest bidder.*

To Major General Robert Howe; National Archives,
Founders.archives.gov/documents/Washington/
03-22-02-0139

Debate and discussion continued throughout the summer. Delegates
eventually settled upon a single executive but could not decide how
to select that person. Pennsylvania’s James Wilson first proposed the
direct election of the president. When delegates rejected this, he
suggested that electors, chosen throughout the nation, should select
the executive. Over time Wilson'’s idea gained ground with delegates
who were uneasy at the idea of a legislative election and the potential
for intrigue and corruption. The idea of a shorter term of service
combined with eligibility for reelection also gained support. The
framers struggled to find the proper balance between giving the
president the necessary power to perform the job versus opening the
way for a president to abuse power and act like a monarch on the
other.

Soon the Electoral College emerged as the way to select a president.
This process is discussed more fully in the chapter on elections. Today,
the Electoral College consists of a body of 538 people called electors,
each representing one of the fifty states or the District of Columbia,
who formally cast votes for the election of the president and vice
president. In forty-eight states and the District of Columbia, the
candidate who wins the popular vote in November receives all the
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state’s electoral votes. In two states, Nebraska and Maine, the electoral
votes are divided: The candidate who wins the popular vote in the
state gets two electoral votes, but the winner of each congressional
district also receives an electoral vote.

In the original design
implemented for the first four
presidential elections (1788-89,
1792, 1796, and 1800), the electors
cast two ballots (but only one

could go to a candidate from the
elector’s state), and the person

This map shows the distribution by who received a majority won the
state of delegate votes available in the

2016 national election. The number of
Electoral College votes granted to each ~ finisher became vice president.
state equals the total number of
representatives and senators that state
has in the U.S. Congress or, in the case ~majority of the votes cast, the
of Washington, DC, as many electors
as it would have if it were a state. The
number of representatives may select the pTCSiant, with each
fluctuate based on state population,

which is determined every ten years by .
the U.S. Census. the Senate chose the vice

election. The  second-place
Should no candidate receive a
House of Representatives would
state casting a single vote, while

president.

While George Washington was elected president twice with this
approach, the design resulted in controversy in several later
elections. These controversies resulted in the Twelfth Amendment,
which couples a particular presidential candidate with that
candidate’s running mate in a unified ticket>

The Twelfth Amendment has worked fairly wells since. But this
arrangement has not been foolproof. For example, the amendment
created a separate ballot for the vice president but left the rules for

. Tadahisa Kuroda. 1994. The Origins of the Twelfth
Amendment: The Electoral College in the Early Republic,
1787-1804. Westport, CT: Greenwood Publishing.
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electors largely intact. One of those rules states that the two votes
the electors cast cannot both be for “an inhabitant of the same state
with themselves.”4 This rule means that an elector from Louisiana, for
example, could not cast votes for a presidential candidate and a vice
presidential candidate who were both from Louisiana; that elector
could vote for only one them. The rule meant to encourage electors
from powerful states to look for a more diverse pool of candidates.
But what would happen in a close election where the members of the
winning ticket were both from the same state?

The nation almost found out in 2000. In the presidential election
of that year, the Republican ticket won the election by a very narrow
electoral margin. To win the presidency or vice presidency, a
candidate must get 270 electoral votes (@ majority). George W. Bush
and Dick Cheney won by the skin of their teeth with just 271. Both,
however, were living in Texas. This should have meant that Texas’s
32 electoral votes could have gone to only one or the other. Cheney
anticipated this problem and had earlier registered to vote in
Wyoming, where he was originally from and where he had served
as a representative years earlier.” It's hard to imagine that the 2000
presidential election could have been even more complicated than it
was, but thanks to that seemingly innocuous rule in Article II of the
Constitution, that was a real possibility.

Despite provisions for the election of a vice president (to serve
in case of the president’s death, resignation, or removal through
impeachment), and apart from the suggestion that the vice president
should be responsible for presiding over the Senate, the framers left
the vice president’s role undeveloped. As a result, the influence of the

. U.S. Constitution, Article II, Section 1.
. Alan Clendenning, "Court: Cheney Is Wyoming Resident,’

ABC News, 7 December 2000, http: //abcnews.go.com /
Politics /story?id=122289&page=1 (May 1, 2016).
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vice presidency has varied dramatically depending on the role the vice
president is given by the president.

Read about James Madison’s evolving

views of the presidency and the Electoral College.

The delegates also outlined who was eligible for election and how
Congress might remove the president. Article II of the Constitution
delineates the requirements—the chief executive must be at least
thirty-five years old and a “natural born” citizen of the United States
(or a citizen at the time of the Constitution’s adoption) who has been
an inhabitant of the United States for at least fourteen years.6 While
Article II also states that the term of office is four years and does
not expressly limit the number of times a person might be elected
president, after Franklin D. Roosevelt was elected four times (from
1932 to 1944), the new Twenty-Second Amendment limited the
presidency to two four-year terms.

An important means of ensuring that no president could become
tyrannical was to build into the Constitution a clear process for
removing the chief executive—impeachment. Impeachment is the act
of charging a government official with serious wrongdoing; the
Constitution calls this wrongdoing high crimes and misdemeanors.
The method the framers designed required two steps and both

. U.S. Constitution, Article II, Section 1.
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chambers of the Congress. First, the House of Representatives could
impeach the president by a simple majority vote. In the second step,
the Senate could remove him or her from office by a two-thirds
majority, with the chief justice of the Supreme Court presiding over
the trial. Upon conviction and removal of the president, if that
occurred, the vice president would become president.

Three presidents have faced impeachment proceedings in the
House; none has been both impeached by the House and removed by
the Senate. In the wake of the Civil War, President Andrew Johnson
faced congressional contempt for decisions made during
Reconstruction. President Richard Nixon faced a likely impeachment
in the House for his cover-up of key information relating to the 1972
break-in at the Democratic Party’s campaign headquarters at the
Watergate hotel and apartment complex. Nixon may have also been
removed by the Senate, since there was strong bipartisan consensus
for his impeachment and removal. Instead, he resigned before the
House and Senate could exercise their constitutional prerogatives.

The most recent impeachment was of President Bill Clinton,
charged with perjury and obstruction of justice for false testimony
as a defendant in a sexual harassment lawsuit. House Republicans
felt his affair with intern Monica Lewinsky and initial public denial
of it was worthy of impeachment. House Democrats disagreed and
called for a simple censure. Clinton’s Senate trial acquitted him for
lack of the two-thirds support.

Impeachment remains a rare event and removal has never
occurred. The fact that a president can be impeached and removed is a
reminder of the executive role in the broader system of shared powers.

The Constitution that emerged from the deliberations in
Philadelphia treated the powers of the presidency concisely. The
president is commander-in-chief of the armed forces of the United
States, negotiate treaties with the advice and consent of the Senate,
and receive representatives of foreign nations. Charged to “take care
that the laws be faithfully executed,” the president was given broad
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power to pardon those convicted of federal offenses, except for officials
removed through the impeachment process.

The chief executive presents to Congress information about the
state of the union; calls Congress into session when needed; vetos
legislation if necessary (although a two-thirds supermajority in both
houses of Congress can override that veto); makes recommendations
for legislation and policy and calls on the department heads to provide
reports and offer opinions.

The president also nominates federal judges, including Supreme
Court justices, as well as other federal officials, and makes
appointments to fill military and diplomatic posts. The are many
judicial appointments and nominations of other federal officials. In
recent decades two-term presidents have nominated well over three
hundred federal judges while in ofﬁce.8 New presidents nominate
close to five hundred top officials to their Executive Office of the
President, key agencies (such as the Department of Justice), and
requlatory commissions (such as the Federal Reserve Board), whose
appointments require Senate majority approval.9

From George Washington on, presidents began acting to expand
both formal and informal powers. Washington established a cabinet
or group of advisors to help him administer his duties, consisting of

. U.S. Constitution, Article II, Section 3.

8. "Judgeship Appointments By President,'
http: //www.uscourts.gov/judges-judgeships
authorized-judgeships /judgeship-appointments-
president (May 1, 2016).

. G. Calvin Mackenzie, "The Real Invisible Hand:
Presidential Appointees in the Administration of George

W. Bush," http: //www.whitehousetransitionproject.org /
wp-content/uploads /2016 /03 /PresAppt-GWB.pdf (May
1, 2016).
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10.
11

the most senior appointed officers of the executive branch. Today, the
heads of the fifteen executive departments serve as the president’s
advisers. ~ As the United States sought to take a stand in the evolving
European conflicts, In 1793 President Washington issued a neutrality
proclamation extending his rights as diplomat-in-chief far more
broadly than had at first been conceived.

Actions of the Executive

The president’s power to grow agencies like the Secret Service and
the Federal Bureau of Investigation matched the growth of the federal
bureaucracy. Presidents further developed the concept of executive
privilege as the right to withhold information from Congress, the
judiciary, or the public. This right, not enumerated in the
Constitution, was first asserted by George Washington to curtail
inquiry into executive branch actions.11 The more general defense of
its use by White House officials and attorneys ensures that the
president can secure candid advice from his advisors and staff
members.

Over time presidents have increased use of their unilateral powers,
including executive orders. Constitutionally, presidents may issue
executive orders 1) in order to carry out an enumerated power as
commander-in-chief; 2) in order to implement laws with power
specifically delegated by Congress; and 3) in order to carry on the
internal  business of the executive branch. Executive
orders establishing rules binding on states and/or the people are

https: /www.justice.gov/ about (May 1, 2016).

Mark J. Rozel. 1999. "The Law": Executive Privilege:
Definition and Standards of Application," Presidential
Studies Quarterly 29, No. 4: 918-30.
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constitutionally problematic. Only Congress has the authority to
make laws under the constitutionally assigned separation of powers,
. The president’s role is to implement the laws. Now presidents offer
their own interpretation of legislation via signing statements
(discussed later in this chapter) directed to the bureaucratic entity
charged with implementation. For foreign policy, Congress permitted
the widespread use of executive agreements to formalize
international relations, so long as important matters still came
through the Senate in the form of treaties.12

Recent presidents have continued to rely upon a broadening
definition of war powers to act unilaterally at home and abroad.
Finally, presidents, often with Congress’s blessing through the formal
delegation of authority, have taken the lead in framing budgets,
negotiating budget compromises, and at times impounding funds to
advance policy objectives.

The office has grown and developers as the nation has. Whereas
most important decisions were once made at the state and local levels,
the increasing complexity and size of the domestic economy have led
people in the United States to look to the federal government more
often for solutions. concurrently the rising profile of the United States
on the international stage elevates the president as the leader of the
nation, as diplomat-in-chief, and as commander-in-chief. Finally,
with the rise of electronic mass media, a president who once depended
on newspapers and official documents to distribute information
beyond an immediate audience can now bring that message directly
to the people via radio, television, and social media.

Glen S. Krutz and Jeffrey S. Peake. 2009. Treaty Politics
and the Rise of Executive Agreements: International
Commitments in a System of Shared Powers. Ann Arbor:
University of Michigan Press.
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Presidential Powers

A president’s powers can be divided into two categories: direct actions
through the formal institutional powers of the office and informal
powers of persuasion and negotiation essential to working with the
legislative branch. When a president governs alone through direct
action, it may break a policy deadlock or establish new grounds for
action, but it may also spark opposition that might have been handled
differently through mnegotiation and discussion. Moreover, such
decisions are subject to court challenge, legislative reversal, or
revocation by a successor president. What may seem to be a sign
of strength is often more properly understood as an independent
action in the wake of a failure through the legislative process, or an
admission that such an effort would prove futile. When it comes to
national security, international negotiations, or war, the president
has many more opportunities to act directly and in some cases must
do so when circumstances require quick and decisive action.

Domestic Policy

The president may not be able to appoint key members of his or
her administration without Senate confirmation, but he or she can
demand the resignation or removal of cabinet officers, high-ranking
appointees (such as ambassadors), and members of the presidential
staff. During Reconstruction, Congress tried to curtail the president’s
removal power with the Tenure of Office Act (1867), which required
Senate concurrence to remove presidential nominees who took office
upon Senate confirmation. Andrew Johnson’s violation of that
legislation led to his 1868 impeachment. Subsequent presidents
secured legislative modifications before the Supreme Court ruled in
1926 that the Senate had no right to impair the president’s removal
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14.

power.13 In the case of Senate failure to approve presidential
the
appointments (made while the Senate is in recess) that continue in

nominations, president is empowered to issue recess
force until the end of the next session of the Senate (unless the Senate
confirms the nominee).

The president also exercises
the power of pardon without
conditions. Once used
sparingly—apart from Andrew
Johnson’s wholesale pardons of

former Confederates during the

Reconstruction period—the

pardon power has become more
recent decades.

visible in

President Harry S. Truman

In 1974, President Ford became the first
and still the only president to pardon a
previous president (Richard Nixon).
Here he is speaking before the House

issued over two thousand Judiciary Subcommittee on Criminal
. Justice meeting explaining his reasons.
pardons and commutations, while the pardon was unpopular with

many and may have cost Ford the
election two years later, his
constitutional power to issue it is
indisputable. (credit: modification of
work by the Library of Congress)

more than any other post-World
War 11
Gerald Ford has the unenviable

president.14 President
reputation of being the only
president to pardon another
president (his predecessor Richard Nixon, who resigned after the
Watergate scandal). While not as generous as Truman, President
Jimmy Carter also issued a great number of pardons, including several
for draft dodging during the Vietham War. President Reagan was
reluctant to use the pardon, as was President George H. W. Bush.
President Clinton pardoned few people for much of his presidency, but

Myers v. United States, 272 U.S. 52 (1925).

"Bush Issues Pardons, but to a Relative Few," New York
Times, 22 December 2006, http: /www.nytimes.com/
2006 /12 /22 /washington /22pardon.html.
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15.

16.

did make several last-minute controversial pardons. To date, Barack
Obama has seldom used his power to pm"don.15

Presidents may choose to issue executive orders or proclamations
to achieve policy goals. Executive orders usually direct government
agencies to pursue a certain course in the absence of congressional
action. The executive memorandum 1is amore subtle version
pioneered by recent presidents but attracts less attention. Many of the
most famous executive orders have come in times of war or invoke
the president’s authority as commander-in-chief, including Franklin
Roosevelt’s order permitting the internment of Japanese Americans
in 1942 and Harry Truman’s directive desegregating the armed forces
(1948). The most famous presidential proclamation was Abraham
Lincoln’s Emancipation Proclamation (1863), which declared slaves in
areas under Confederate control to be free (with a few exceptions).

Executive orders are subject to court rulings or changes in policy
enacted by Congress. During the Korean War, the Supreme Court
revoked Truman’s order seizing the steel industry.lG These orders are
also subject to reversal by presidents who succeed them, and recent
presidents have wasted little time reversing the orders of their
predecessors. Sustained executive orders, which are those not
overturned in courts, typically have some prior legitimizing authority
from Congress. Without prior authority, an executive order is more
likely to be overturned by a later president. Consequently this tool has
become less common.

U.S. Department of Justice. "Clemency Statistics."
https: /www.justice.gov/pardon/clemency-statistics
(May 1, 2016).

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579
(1952).
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Presidential Executive Actions (per year)

Barack Obama
George W. Bush
William J. Clinton
George Bush
Ronald Reagan
Jimmy Carter
Gerald R. Ford
Richard Nixon
Lyndon B. Johnson
John F. Kennedy
Dwight D. Eisenhower
Harry S. Truman
Franklin D. Roosevelt
Herbert Hoover
Calvin Coolidge
Warren G. Harding
Woodrow Wilson
William Howard Taft
Theodore Roosevelt
William McKinley
Benjamin Harrison
Grover Cleveland

Abraham Lincoln
James Buchanan

Chester Arthur
James Garfield William Henry Harrison
Rutherford B. Hayes Martin van Buren
Ulysses S. Grant Andrew Jackson
Andrew Johnson John Quincy Adams

James Monroe
James Madison

-
1
Franklin Pierce 1 Thomas Jefferson
Millard Fillmore - John Adams
Zachary Taylor ! George Washington
James K. Polk !
1
John Tyler | 000001 0003 0005 0007
0.0 0.1 0.2 0.3 0.4 0.5 0.6 0.7 0.8 0.9

Source: Gerhard Peters and John T. Woolley, “Executive Orders.” The American Presidency Project.
Ed. John T. Woolley and Gerhard Peters. Santa Barbara, CA. 1999-2016.

Executive actions were unusual until the late nineteenth century. They
became common in the first half of the twentieth century but have been
growing less popular for the last few decades because they often get
overturned in court if the Congress has not given the president prior
delegated authority.
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Executive Order 9066

Following the attacks at Pearl Harbor in 1941, many in
the United States feared that Japanese Americans on the
West Coast might form a fifth column (a hostile group
working from the inside) to aid a Japanese invasion.
These fears mingled with existing anti-Japanese
sentiment across the country and created a paranoia
over the West Coast. To calm fears and prevent any real
fifth-column actions, President Franklin D. Roosevelt
signed Executive Order 9066, authorizing the removal
of people from military areas as necessary. When the
military dubbed the entire West Coast a military area, it
effectively allowed for the removal of more than 110,000
Japanese Americans from their homes. These people,
many of them U.S. citizens, were moved to relocation

camps in the nation’s interior for two and a half years.17

17. Julie Des Jardins, "From Citizen to Enemy: The Tragedy
of Japanese Internment,’

http: /www.gilderlehrman.org /history-by-era /world-
war-ii /essays/from-citizen-enemy-tragedy-japanese-
internment (May 1, 2016).
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The overwhelming
majority of Japanese
Americans felt shamed by
the actions of the
Japanese empire and
willingly went along with
the policy to demonstrate
their loyalty to the United
States. But at least one
Japanese American
refused. His name was
Fred Korematsu, and he
went into hiding in
California rather than be
taken to the internment
camps with his family. He

GROCERY

| AM AN ANERICAN

o

This sign appeared outside a
store in Oakland, California,
owned by a Japanese American
after the bombing of Pearl
Harbor in 1941. After the
president’s executive order, the
store was closed and the owner
evacuated to an internment
camp for the duration of the
war. (credit: the Library of
Congress)

was soon discovered, turned over to the military, and
sent to the internment camp in Utah that held his
family. But his challenge to the internment system and
the president’s executive order continued.

In 1944, Korematsu’s case was heard by the Supreme
Court. In a 6-3 decision, the Court ruled against him,
arguing that the administration had the constitutional
power to sign the order because of the need to protect
U.S. interests against the threat of espionage.18 Forty-
four years after this decision, President Reagan issued
an official apology for the internment and provided
some compensation to the survivors. In 2011, the Justice

18. Korematsu v. United States, 323 U.S. 214 (1944).
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Department went a step further by filing a notice
officially recognizing that the solicitor general of the
United States acted in error by arguing to uphold the
executive order. (The solicitor general is the official who
argues cases for the U.S. government before the

19
Supreme Court.)

What do the Korematsu case and the internment of
over 100,000 Japanese Americans suggest about the
extent of the president’s war powers? What does this
episode in U.S. history suggest about the weaknesses of
constitutional checks on executive power during times of

war?

To learn more about the relocation and
confinement of Japanese Americans during World War
11, visit Heart Mountain online.

19. Ilya Somin, "Justice Scalia on Kelo and Korematsu,'
Washington Post, 8 February 2014,
https: /www.washingtonpost.com /news /volokh-
conspiracy/wp/2014 /02 /08 /justice-scalia-on-kelo-

and-korematsu/.
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20.

21.

Presidents have also used the line-item veto and signing statements
to alter or influence the application of the laws they sign. A line-
item veto keeps the majority of a spending bill unaltered but
nullifies specific lines of spending within it. While some states allow
their governors the line-item veto, the president acquired this power
only in 1996 after Congress passed a law permitting it. President
Clinton used the tool sparingly. However, those entities losing the
federal funding he lined out brought suit. They included the City
of New York and the Snake River Potato Growers in 1daho2° The
Supreme Court heard their claims together and just sixteen months
later declared the line-item veto unconstitutional.21 Subsequent
presidents have asked Congress to draft a constitutional line-item
veto law although none have succeeded.

On the other hand, signing statements are issued by a president
when agreeing to legislation indicating how the chief executive will
interpret and enforce that legislation. Signing statements are less
powerful than vetoes, though congressional opponents have
complained that they derail legislative intent. Signing statements
have been used by presidents since at least James Monroe, but became
far more common in recent years.

Glen S. Krutz. 2001. Hitching a Ride: Omnibus Legislating
in the U.S. Congress. Columbus, OH: Ohio State
University Press.

Clinton v. City of New York, 524 U.S. 417 (1998).
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National Security, Foreign Policy, and War

Presidents are more likely to justify the use of executive orders in
cases of national security or as part of their war powers. In addition to
mandating emancipation and the internment of Japanese Americans,
presidents have issued orders to protect the homeland from internal
threats. Most notably, Lincoln ordered the suspension of the privilege
of the writ of habeas corpus in 1861 and 1862 before seeking
congressional legislation to undertake such an act. Presidents hire
and fire military commanders; they also use their power as
commander-in-chief to aggressively deploy U.S. military force.
Congress rarely has taken the lead over the course of history, with the
War of 1812 being the lone exception. Pearl Harbor was a salient case
where Congress did make a clear and formal declaration when asked
by FDR. However, since World War II, it has been the president and
not Congress who has taken the lead in engaging the United States in
military action outside the nation’s boundaries, most notably in Korea,
Vietnam, and the Persian Gulf.
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By landing on an aircraft carrier and wearing a flight suit to announce the
end of major combat operations in Iraq in 2003, President George W. Bush

was carefully emphasizing his presidential power as commander-in-chief.

(credit: Tyler J. Clements)

Presidents also issue executive agreements with foreign powers.
Executive agreements are formal agreements negotiated between two
countries but not ratified by a legislature as a treaty must be. As
such, they are not treaties under U.S. law, which require two-thirds
of the Senate for ratification. Treaties, presidents have found, are
particularly difficult to get ratified. And with the fast pace and
complex demands of modern foreign policy, concluding treaties with
countries can be a tiresome and burdensome chore. That said, some
executive agreements do require some legislative approval, such as
those that commit the United States to make payments and thus
are restrained by the congressional power of the purse. But for the
most part, executive agreements signed by the president require no
congressional action and are considered enforceable as long as the
provisions of the executive agreement do not conflict with current
domestic law.
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The American Presidency Project has

gathered data outlining presidential activity, including
measures for executive orders and signing statements.

The Power of Persuasion

The framers of the Constitution, concerned about the excesses of
British monarchial power, made sure to design the presidency within
a network of checks and balances controlled by the other branches
of the federal government. Such checks and balances encourage
consultation, cooperation, and compromise in policymaking. This is
most evident at home, where the Constitution makes it difficult for
either Congress or the chief executive to prevail unilaterally, at least
when it comes to constructing policy. Although much is made of
political stalemate and obstructionism in national political
deliberations today, the framers did not want to make it too easy to
get things done without a great deal of support for such initiatives.

It is left to the president to employ a strategy of megotiation,
persuasion, and compromise in order to secure policy achievements
in cooperation with Congress. In 1960, political scientist Richard
Neustadt put forward the thesis that presidential power is the power
to persuade, a process that takes many forms and is expressed in
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various ways.22 Yet the successful employment of this technique can
lead to significant and durable successes. For example, legislative
achievements tend to be of greater duration because they are more
difficult to overturn or replace, as the case of health care reform
under President Barack Obama suggests. Obamacare has faced court
cases and repeated (if largely symbolic) attempts to gut it in Congress.
Overturning it will take a new president who opposes it, together with
a Congress that can pass the dissolving legislation.

In some cases, cooperation is essential, as when the president
nominates and the Senate confirms persons to fill vacancies on the
Supreme Court, an increasingly contentious area of friction between
branches. While Congress cannot populate the Court on its own, it
can frustrate the president’s efforts to do so. Presidents who seek to
prevail through persuasion, according to Neustadt, target Congress,
members of their own party, the public, the bureaucracy, and, when
appropriate, the international community and foreign leaders. Of
these audiences, perhaps the most obvious and challenging is
Congress.

Read “Power Lessons for Obama” at this
website to learn more about applying Richard Neustadt’s
framework to the leaders of today.

22. Richard E. Neustadt. 1960. Presidential Power and the
Modern Presidents New York: Wiley.
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Much depends on the balance of power within Congress: Should the
opposition party hold control of both houses, it will be difficult indeed
for the president to realize his or her objectives, especially if the
opposition is intent on frustrating all initiatives. However, even
control of both houses by the president’s own party is no guarantee of
success or even of productive policymaking. For example, neither Bill
Clinton nor Barack Obama achieved all they desired despite having
favorable conditions for the first two years of their presidencies. In
times of divided government (when one party controls the presidency
and the other controls one or both chambers of Congress), it is up
to the president to cut deals and make compromises that will attract
support from at least some members of the opposition party without
excessively alienating members of his or her own party. Both Ronald
Reagan and Bill Clinton proved effective in dealing with divided
government—indeed, Clinton scored more successes with Republicans
in control of Congress than he did with Democrats in charge.

It is more difficult to persuade members of the president’s own
party or the public to support a president’s policy without risking the
dangers inherent in going public. There is precious little opportunity
for private persuasion while also going public in such instances, at
least directly. The way the president and his or her staff handle media
coverage of the administration may afford some opportunities for
indirect persuasion of these groups. It is not easy to persuade the
federal bureaucracy to do the president’s bidding unless the chief
executive has made careful appointments. When it comes to
diplomacy, the president must relay some messages privately while
offering incentives, both positive and negative, in order to elicit
desired responses, although at times, people heed only the threat of
force and coercion.

While presidents may choose to go public in an attempt to put
pressure on other groups to cooperate, most of the time they “stay
private” as they attempt to make deals and reach agreements out of
the public eye. The tools of negotiation have changed over time. Once
chief executives played patronage politics, rewarding friends while
attacking and punishing critics as they built coalitions of support. But
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the advent of civil service reform in the 1880s systematically deprived
presidents of that option and reduced its scope and effectiveness.
Although the president may call upon various agencies for assistance
in lobbying for proposals, such as the Office of Legislative Liaison
with Congress, it is often left to the chief executive to offer incentives
and rewards. Some of these are symbolic, like private meetings in the
White House or an appearance on the campaign trail. The president
must also find common ground and make compromises acceptable to
all parties, thus enabling everyone to claim they secured something
they wanted.

Complicating Neustadt’s model, however, is that many of the ways
he claimed presidents could shape favorable outcomes require going
public, which as we have seen can produce mixed results. Political
scientist Fred Greenstein, on the other hand, touted the advantages of
a “hidden hand presidency,” in which the chief executive did most of
the work behind the scenes, wielding both the carrot and the stick.>
Greenstein singled out President Dwight Eisenhower as particularly
skillful in such endeavors.

Opportunity and Legacy

What often shapes a president’s performance, reputation, and
ultimately legacy depends on circumstances that are largely out of
his or her control. Did the president prevail in a landslide or was
it a closely contested election? Did he or she come to office as the
result of death, assassination, or resignation? How much support
does the president’s party enjoy, and is that support reflected in the
composition of both houses of Congress, just one, or neither? Will
the president face a Congress ready to embrace proposals or poised

Fred I. Greenstein. 1982. The Hidden-Hand Presidency:
Eisenhower as Leader. New York: Basic Books.
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to oppose them? Whatever a president’s ambitions, it will be hard
to realize them in the face of a hostile or divided Congress, and the
options to exercise independent leadership are greater in times of
crisis and war than when looking at domestic concerns alone.

Then there is what political scientist Stephen Skowronek calls
“political time.”24 Some presidents take office at times of great
stability with few concerns. Unless there are radical or unexpected
changes, a president’s options are limited, especially if voters hoped
for a simple continuation of what had come before. Other presidents
take office at a time of crisis or when the electorate is looking for
significant changes. Then there is both pressure and opportunity for
responding to those challenges. Some presidents, notably Theodore
Roosevelt, openly bemoaned the lack of any such crisis, which
Roosevelt deemed essential for him to achieve greatness as a
president.

People in the United States claim they want a strong president.
What does that mean? At times, scholars point to presidential
independence, even defiance, as evidence of strong leadership. Thus,
vigorous use of the veto power in key situations can cause observers
to judge a president as strong and independent, although far from
effective in shaping constructive policies. Nor is such defiance and
confrontation always evidence of presidential leadership skill or
greatness, as the case of Andrew Johnson should remind us. When
is effectiveness a sign of strength, and when are we confusing being
headstrong with being strong? Sometimes, historians and political
scientists see cooperation with Congress as evidence of weakness,
as in the case of Ulysses S. Grant, who was far more effective in
garnering support for administration initiatives than scholars have
given him credit for.

Stephen Skowronek. 2011. Presidential Leadership in
Political Time: Reprise and Reappraisal. Lawrence, KS:
University Press of Kansas.
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These questions overlap with those concerning political time and
circumstance. While domestic policymaking requires far more give-
and-take and a fair share of cajoling and collaboration, national
emergencies and war offer presidents far more opportunity to act
vigorously and at times independently. This phenomenon often
produces the rally around the flag effect, in which presidential
popularity spikes during international crises. A president must
always be aware that politics, according to Otto von Bismarck, is the
art of the possible, even as it is his or her duty to increase what might
be possible by persuading both members of Congress and the general
public of what needs to be done.

Finally, presidents often leave a legacy that lasts far beyond their
time in office. Sometimes, this is due to the long-term implications
of policy decisions. Critical to the notion of legacy is the shaping of
the Supreme Court as well as other federal judges. Long after John
Adams left the White House in 1801, his appointment of John Marshall
as chief justice shaped American jurisprudence for over three decades.
No wonder confirmation hearings have grown more contentious in
the cases of highly visible nominees. Other legacies are more difficult
to define, although they suggest that, at times, presidents cast a long
shadow over their successors. It was a tough act to follow George
Washington, and in death, Abraham Lincoln’s presidential stature
grew to extreme heights. Theodore and Franklin D. Roosevelt offered
models of vigorous executive leadership, while the image and style of
John F. Kennedy and Ronald Reagan influenced and at times haunted
or frustrated successors. Nor is this impact limited to chief executives
deemed successful: Lyndon Johnson’s Vietnam and Richard Nixon’s
Watergate offered cautionary tales of presidential power gone wrong,
leaving behind legacies that include terms like Vietnam syndrome and
the tendency to add the suffix “-gate” to scandals and controversies.
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The Executive Branch:

Structure and

The youth and glamour that John F. Function

Kennedy and first lady Jacqueline

brought to the White House in the

early 1960s (a) helped give rise to the

legend of “one brief shining moment It is one thing to win an election;
that was Camelot” after Kennedy’s
presidency was cut short by his
assassination on November 22, 1963. many frustrated presidents have
Despite a tainted legacy, President
Richard Nixon gives his trademark “V ] ) o
for Victory” sign as he leaves the White Ppresident’s success in office is

it is quite another to govern, as

discovered. Critical to a

Hoyselon August 9, 1974 (b), after the ability to make a deft

resigning in the wake of the Watergate . .

scandal. transition from the previous
administration, including

naming a cabinet and filling other offices. The new chief executive
must also fashion an agenda, which he or she will often preview in
general terms in an inaugural address. Presidents usually embark
upon their presidency benefitting from their own and the nation’s
renewed hope and optimism, although often unrealistic expectations
set the stage for subsequent disappointment.

Transition and Appointments

In the immediate aftermath of the election, the incoming and outgoing
administrations work together to help facilitate the transfer of power.
While the General Services Administration oversees the logistics of
the process, such as office assignments, information technology, and
the assignment of keys, prudent candidates typically prepare for a
possible victory by appointing members of a transition team during
the lead-up to the general election. The success of the team’s actions
becomes apparent on inauguration day, when the transition of power
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takes place in what is often a seamless fashion, with people evacuating
their offices (and the White House) for their successors.

Read about presidential transitions as

well as explore other topics related to the transfer of
power at the White House Transition Project website.

Among the president-elect’s more important tasks is the selection of
a cabinet. George Washington’s cabinet was made up of only four
people, the attorney general and the secretaries of the Departments
of War, State, and the Treasury. Currently, however, there are fifteen
members of the cabinet, including the Secretaries of Labor,
Agriculture, Education, and others. The most important members—the
heads of the Departments of Defense, Justice, State, and the Treasury
(echoing Washington’s original cabinet)—receive the most attention
from the president, the Congress, and the media. These four
departments have been referred to as the inner cabinet, while the
others are called the outer cabinet. When selecting a cabinet,
presidents consider ability, expertise, influence, and reputation. More
recently, presidents have also tried to balance political and
demographic representation (gender, race, religion, and other
considerations) to produce a cabinet that is capable as well as
descriptively representative, meaning that those in the cabinet look
like the U.S. population (see the chapter on bureaucracy and the term
“representative bureaucracy”). A recent president who explicitly
stated this as his goal was Bill Clinton, who talked about an “E.G.G.
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strategy” for senior-level appointments, where the E stands for
ethnicity, G for gender, and the second G for geogmphy

Once the new president has
been inaugurated and can
officially nominate people to fill
cabinet positions, the Senate
confirms or rejects these
nominations. At times, though
rarely, cabinet mnominations

have failed to be confirmed or The Cabinet Room, shown here during

have even been withdrawn @ cabinet meeting on January 31, 2012,
adjoins the Oval Office in the West

because of questions raised wing of the White House.
about the Spast behavior of the

nominee.

Prominent examples of such withdrawals were Senator John Tower
for defense secretary (George H. W. Bush) and Zoe Baird for attorney
general (Bill Clinton): Senator Tower’s indiscretions involving alcohol
and womanizing led to concerns about his fitness to head the military
and his rejection by the Senate,26 whereas Zoe Baird faced
controversy and withdrew her nomination when it was revealed,
through what the press dubbed “Nannygate,” that house staff of hers
were undocumented workers. However, these cases are rare

Glen S. Krutz, Richard Fleisher, and Jon R. Bond. 1998.
"From Abe Fortas to Zoe Baird." American Political
Science Review 92, No. 4: 871-882.

Michael Oreskes. 1989. "Senate Rejects Tower, 53-47;
First Cabinet Veto since ‘59; Bush Confers on New
Choice," New York Times, 10 March 1989,

http: //www.nytimes.com /1989 /03 /10 /us /senate-
rejects-tower-53-47-first-cabinet-veto-since-59-bush-

confers-new-choice.html.
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exceptions to the rule, which is to give approval to the nominees that
the president wishes to have in the cabinet. Other possible candidates
for cabinet posts may decline to be considered for a number of reasons,
from the reduction in pay that can accompany entrance into public
life to unwillingness to be subjected to the vetting process that
accompanies a nomination.

Also subject to Senate approval are a number of non-cabinet
subordinate administrators in the wvarious departments of the
executive branch, as well as the administrative heads of several
agencies and commissions. These include the heads of the Internal
Revenue Service, the Central Intelligence Agency, the Office of
Management and Budget, the Federal Reserve, the Social Security
Administration, the Environmental Protection Agency, the National
Labor Relations Board, and the Equal Employment Opportunity
Commission. The Office of Management and Budget (OMB) is the
president’s own budget department. In addition to preparing the
executive budget proposal and overseeing budgetary implementation
during the federal fiscal year, the OMB oversees the actions of the
executive bureaucracy.

Not all the non-cabinet positions are open at the beginning of an
administration, but presidents move quickly to install their preferred
choices in most roles when given the opportunity. Finally, new
presidents usually take the opportunity to mnominate new
ambassadors, whose appointments are subject to Senate
confirmation. New presidents make thousands of new appointments
in their first two years in office. All the senior cabinet agency positions
and nominees for all positions in the Executive Office of the President
are made as presidents enter office or when positions become vacant
during their presidency. Federal judges serve for life. Therefore,
vacancies for the federal courts and the U.S. Supreme Court occur
gradually as judges retire.

Throughout much of the history of the republic, the Senate has
closely guarded its constitutional duty to consent to the president’s
nominees, although in the end it nearly always confirms them. Still,
the Senate does occasionally hold up a nominee. Benjamin Fishbourn,
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President George Washington’s nomination for a minor naval post,
was rejected largely because he had insulted a particular senator.27

Other presidential selections are not subject to Senate approval,
including the president’s personal staff (whose most important
member is the White House chief of staff) and various advisers (most
notably the national security adviser). The Executive Office of the
President, created by Franklin D. Roosevelt (FDR), contains a number
of advisory bodies, including the Council of Economic Advisers, the
National Security Council, the OMB, and the Office of the Vice
President. Presidents also choose political advisers, speechwriters,
and a press secretary to manage the politics and the message of
the administration. In recent years, the president’s staff has become
identified by the name of the place where many of its members work:
the West Wing of the White House. These people serve at the pleasure
of the president, and often the president reshuffles or reforms his staff
during his term. Just as government bureaucracy has expanded over
the centuries, so has the White House staff, which under Abraham
Lincoln numbered a handful of private secretaries and a few minor
functionaries. A recent report pegged the number of employees
working within the White House over 450.28 When the staff in nearby
executive buildings of the Executive Office of the President are added
in, that number increases four-fold.

Mark J. Rozell, William D. Pederson, Frank J. Williams.
2000. George Washington and the Origins of the
American Presidency. Portsmouth, NH: Greenwood
Publishing Group, 17.

Jennifer Liberto, "It pays to work for the White House,'
CNN Money, 2 July 2014, http: //money.cnn.com /2014 /
07/02/news/economy/white-house-salaries/ (May 1,
2016).
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No Fun at Recess: Dueling Loopholes
and the Limits of Presidential
Appointments

When Supreme Court justice Antonin Scalia died
unexpectedly in early 2016, many in Washington braced
for a political sandstorm of obstruction and accusations.
Such was the record of Supreme Court nominations
during the Obama administration and, indeed, for the
last few decades. Nor is this phenomenon restricted to
nominations for the highest court in the land. The
Senate has been known to occasionally block or slow
appointments not because the quality of the nominee
was in question but rather as a general protest against
the policies of the president and/or as part of the
increasing partisan bickering that occurs when the
presidency is controlled by one political party and the
Senate by the other. This occurred, for example, when
the Senate initially refused to nominate anyone to head
the Consumer Financial Protection Bureau, established
in 2011, because Republicans disliked the existence of
the bureau itself.

Such political holdups, however, tend to be the
exception rather than the rule. For example, historically,
nominees to the presidential cabinet are rarely rejected.
And each Congress oversees the approval of around four
thousand civilian and sixty-five thousand military
appointments from the executive branch.
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Federal Government: People, Process, and Politics. Santa
Barbara, CA: ABC-CLIO.

The overwhelming majority of these are confirmed in
a routine and systematic fashion, and only rarely do
holdups occur. But when they do, the Constitution
allows for a small presidential loophole called the recess
appointment. The relevant part of Article II, Section 2, of
the Constitution reads:

“The President shall have Power to fill up
all Vacancies that may happen during the
Recess of the Senate, by granting
Commissions which shall expire at the End of
their next Session.”

The purpose of the provision was to give the
president the power to temporarily fill vacancies during
times when the Senate was not in session and could not
act. But presidents have typically used this loophole to
get around a Senate that is inclined to either obstruct or
be cautious. Presidents Bill Clinton and George W. Bush
made 139 and 171 recess appointments, respectively.
President Obama has made far fewer recess
appointments; as of May 1, 2015, he had made only
thirty-two.”” One reason this number is so low is

29. Bruce Drake, "Obama lags his predecessors in recess
appointments,' 13 January 2014,
http: //www.pewresearch.org /fact-tank /2014,/01/13/
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another loophole the Senate began using at the end of
George W. Bush’s presidency, the pro forma session.

A pro forma session is a short meeting held with the
understanding that no work will be done. These sessions
have the effect of keeping the Senate officially in session
while functionally in recess. In 2012, President Obama
decided to ignore the pro forma session and make four
recess appointments anyway. The Republicans in the
Senate were furious and contested the appointments.
Eventually, the Supreme Court had the final say in a 2014
decision that declared unequivocally that “the Senate is
in session when it says it is730

For now at least, the court’s ruling means that the
president’s loophole and the Senate’s loophole cancel
each other out. It seems they have found the middle
ground whether they like it or not.

What might have been the legitimate original purpose
of the recess appointment loophole? Do you believe the
Senate is unfairly obstructing by effectively ending
recesses altogether so as to prevent the president from
making appointments without its approval? Are you
aware that both parties resort to such tactics when in
power and complain when they are in the minority?

obama-lags-his-predecessors-in-recess-appointments/
(May 1, 2016).

30. National Labor Relations Board v. Canning, 573 U.S. __ _
(2014).
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The most visible, though arguably the least powerful, member of a
president’s cabinet is the vice president. Throughout most of the
nineteenth and into the twentieth century, the vast majority of vice
presidents took very little action in the office unless fate intervened.
Few presidents consulted with their running mates. Indeed, until the
twentieth century, many presidents had little to do with the naming of
their running mate at the nominating convention. The office was seen
as a form of political exile, and that motivated Republicans to name
Theodore Roosevelt as William McKinley’s running mate in 1900. The
strategy was to get the ambitious politician out of the way while still
taking advantage of his popularity. This scheme backfired, however,
when McKinley was assassinated and Roosevelt became president.

L34 ' Vice presidents were often
sent on minor missions or used
as  mouthpieces  for  the
administration, often with a
sharp edge. Richard Nixon’s vice

president Spiro Agnew is an

(b)

In September 1901, President William example. But in the 1970s,

McKinley’s assassination, shown here  starting with Jimmy Carter,
in a sketch by T. Dart Walker (a), made
forty-two-year-old vice president
Theodore Roosevelt (b) the youngest conscious effort to make their
person to ever assume the office of U.S.
president.

presidents made a far more

vice presidents part of the
governing team, placing them in
charge of increasingly important issues. Sometimes, as in the case of
Bill Clinton and Al Gore, the partnership appeared to be smooth if not
always harmonious. In the case of George W. Bush and his very
experienced vice president Dick Cheney, observers speculated
whether the vice president might have exercised too much influence.
Barack Obama’s choice for a running mate and subsequent two-term
vice president, former Senator Joseph Biden, was picked for his
experience, especially in foreign policy. President Obama relied on
Vice President Biden for advice throughout his tenure. In any case, the
vice presidency is no longer quite as weak as it once was, and a
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capable vice president can do much to augment the president’s
. . . . i |
capacity to govern across issues if the president so desires.

Forging an Agenda

Having secured election, the incoming president must soon decide
how to deliver upon what was promised during the campaign. The
chief executive must set priorities, chose what to emphasize, and
formulate strategies to get the job done. He or she labors under the
shadow of a measure of presidential effectiveness known as the first
hundred days in office, a concept popularized during Franklin
Roosevelt’s first term in the 1930s. While one hundred days is possibly
too short a time for any president to boast of any real
accomplishments, most presidents do recognize that they must
address their major initiatives during their first two years in office.
This is the time when the president is most powerful and is given
the benefit of the doubt by the public and the media (aptly called the
honeymoon period), especially if he or she enters the White House
with a politically aligned Congress, as Barack Obama did. However,
recent history suggests that even one-party control of Congress and
the presidency does not ensure efficient policymaking. This difficulty
is due as much to divisions within the governing party as to
obstructionist tactics skillfully practiced by the minority party in
Congress. Democratic president Jimmy Carter’s battles with a
Congress controlled by Democratic majorities provide a good case in
point.

Amy C. Gaudion and Douglas Stuart, "More Than Just a
Running Mate," The New York Times, 19 July 2012,
http: //campaignstops.blogs.nytimes.com /2012 /07/19

more-than-just-a-running-mate/.
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The incoming president must deal to some extent with the outgoing
president’s last budget proposal. While some modifications can be
made, it is more difficult to pursue new initiatives immediately. Most
presidents are well advised to prioritize what they want to achieve
during the first year in office and not lose control of their agenda.
At times, however, unanticipated events can determine policy, as
happened in 2001 when nineteen hijackers perpetrated the worst
terrorist attack in U.S. history and transformed U.S. foreign and
domestic policy in dramatic ways.

Moreover, a president must be sensitive to what some scholars have
termed “political time,” meaning the circumstances under which he
or she assumes power. Sometimes, the nation is prepared for drastic
proposals to solve deep and pressing problems that cry out for
immediate solutions, as was the case following the 1932 election of
FDR at the height of the Great Depression. Most times, however, the
country is far less inclined to accept revolutionary change. Being an
effective president means recognizing the difference.

The first act undertaken by the new president—the delivery of an
inaugural address—can do much to set the tone for what is intended
to follow. While such an address may be an exercise in rhetorical
inspiration, it also allows the president to set forth priorities within
the overarching vision of what he or she intends to do. Abraham
Lincoln used his inaugural addresses to calm rising concerns in the
South that he would act to overturn slavery. Unfortunately, this
attempt at appeasement fell on deaf ears, and the country descended
into civil war. Franklin Roosevelt used his first inaugural address
to boldly proclaim that the country need not fear the change that
would deliver it from the grip of the Great Depression, and he set to
work immediately enlarging the federal government to that end. John

Stephen Skowronek. 2011. Presidential Leadership in
Political Time: Reprise and Reappraisal. Lawrence:
University Press of Kansas.
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F. Kennedy, who entered the White House at the height of the Cold
War, made an appeal to talented young people around the country
to help him make the world a better place. He followed up with new
institutions like the Peace Corps, which sends young citizens around
the world to work as secular missionaries for American values like

democracy and free enterprise.

Listen to clips of the most famous
inaugural address in presidential history at the
Washington Post website.

Questions to Consider

1. How did presidents who served in the decades
directly after Washington expand the powers of the
presidency?

2. What factors contributed to the growth of
presidential power in the twentieth century?

3. How do presidents work to fulfill their campaign
promises once in office?

4.  How have the methods presidents use to negotiate
with their party and the opposition changed over
time?
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5. What strategies can presidents employ to win
people over to their way of thinking?

6.  What are the opportunities and limitations for
presidential leadership in the contemporary political
system?

7. How have presidents used their position to
increase the power of the office?

8. What role has technology played increasing the
power and reach of presidents?

9.  Under what conditions will presidents use direct
action?

10.  When might they prefer passing a formal policy
through Congress as a bill?

11.  What do the conditions under which presidents
decide to make public pleas suggest about the limits
of presidential power?

Terms to Remem l?@ r

cabinet-a group of advisors to the president, consisting
of the most senior appointed officers of the executive
branch who head the fifteen executive departments

executive agreement-an international agreement
between the president and another country made by the
executive branch and without formal consent by the Senate

Executive Office of the President-the administrative
organization that reports directly to the president and
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made up of important offices, units, and staff of the current
president and headed by the White House chief of staff

executive order-a rule or order issued by the president
without the cooperation of Congress and having the force
of law

executive privilege-the president’s right to withhold
information from Congress, the judiciary, or the public

impeachment-the act of charging a government official
with serious wrongdoing, which in some cases may lead to
the removal of that official from office

line-item veto-a power created through law in 1996 and
overturned by the Supreme Court in 1998 that allowed the
president to veto specific aspects of bills passed by
Congress while signing into law what remained

Office of Management and Budget (OMB)-an office
within the Executive Office of the President charged with
producing the president’s budget, overseeing its
implementation, and overseeing the executive bureaucracy

rally around the flag effect-a spike in presidential
popularity during international crises

signing statement-a statement a president issues with
the intent to influence the way a specific bill the president
signs should be enforced

334 | The President: What are the powers, structure and function of the
executive branch?



34. The President: How do we
select and elect a president?

Learning Objectives

*  Describe changes over time in the way the
president and vice president are selected

e Identify the stages in the modern presidential
selection process

*  Assess the advantages and disadvantages of the
Electoral College

The process of electing a president every four years has evolved over
time. This evolution has rvesulted from attempts to correct the
procedures first offered by the framers of the Constitution and as
a result of political parties’ rising power as gatekeepers to the
presidency. Over the last several decades, the manner by which
parties have chosen candidates has trended away from congressional
caucuses and conventions and towards a drawn-out series of state
contests, called primaries and caucuses, which begin in the winter
prior to the November general election.

Selecting the Candidate: The Party Process

The framers of the Constitution made no provision in the document
for the establishment of political parties. Indeed, parties were not

The President: How do we select and
elect a president? | 335



necessary to select the first president, since George Washington ran
unopposed. Following the first election of Washington, the political
party system gained steam and power in the electoral process,
creating separate nomination and general election stages. Early on,
the power to nominate presidents for office bubbled up from the party
operatives in the various state legislatures and toward what was
known as the king caucus or congressional caucus. The caucus or
large-scale gathering was made up of legislators in the Congress who
met informally to decide on nominees from their respective parties. In
somewhat of a countervailing trend in the general election stage of the
process, by the presidential election of 1824, many states were using
popular elections to choose their electors. This became important
in that election when Andrew Jackson won the popular vote and
the largest number of electors, but the presidency was given to John
Quincy Adams instead. Out of the frustration of Jackson’s supporters
emerged a powerful two-party system that took control of the
selection process.

In the decades that followed, party organizations, party leaders,
and workers met in national conventions to choose their nominees,
sometimes after long struggles that took place over multiple ballots.
In this way, the political parties kept a tight control on the selection
of a candidate. In the early twentieth century, however, some states
began to hold primaries, elections in which candidates vied for the
support of state delegations to the party’s nominating convention.
Over the course of the century, the primaries gradually became a far
more important part of the process, though the party leadership still
controlled the route to nomination through the convention system.
This has changed in recent decades, and now a majority of the
delegates are chosen through primary elections, and the party

. Daniel Myron Greene. 1908. "The Evolution of the
National Political Convention,' The Sewanee Review 16,
No. 2: 228-32.
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conventions themselves are little more than a widely publicized
rubber-stamping event.

The rise of the presidential primary and caucus system as the main
means by which presidential candidates are selected has had a
number of anticipated and unanticipated consequences. For one, the
campaign season has grown longer and more costly. In 1960, John F.
Kennedy declared his intention to run for the presidency just eleven
months before the general election. Compare this to Hillary Clinton,
who announced her intention to run nearly two years before the 2008
general election. Today’s long campaign seasons are seasoned with
a seemingly ever-increasing number of debates among contenders
for the nomination. In 2016, when the number of candidates for the
Republican nomination became large and unwieldy, two debates
among them were held, in which only those candidates polling greater
support were allowed in the more important prime-time debate. The
runners-up spoke in the other debate.

Finally, the process of going
straight to the people through
primaries and caucuses has
created some opportunities for
party outsiders to rise. Neither
Ronald Reagan nor Bill Clinton

was especially popular with the

TEDCRUZ ona.

party  leadership  of  the Senator Ted Cruz (R-TX), though

Republicans or the Democrats disliked by the party establishment,
was able to rise to the top in the lowa

(vespectively) at the outset. The cgycuses in 2016. Ultimately, Cruz

outsider phenomenon has been bowed out of the race when Donald
learl d d Trump effectively clinched the
most  clearly emonstrated, o mination in Indiana in early May

however, in the 2016 2016. (credit: Michael Vadon)
presidential nominating
process, as those distrusted by the party establishment, such as
Senator Ted Cruz and Donald Trump, who never before held political
office, raced ahead of party favorites like Jeb Bush early in the primary
process.

Primaries offer tests of candidates’ popular appeal, while state
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caucuses testify to their ability to mobilize and organize grassroots
support among committed followers. Primaries also reward
candidates in different ways, with some giving the winner all the
state’s convention delegates, while others distribute delegates
proportionately according to the distribution of voter support. Finally,
the order in which the primary elections and caucus selections are
held shape the overall race.”

Currently, the Iowa caucuses and the New Hampshire primary
occur first (frontloading). These early contests tend to shrink the field
as candidates who perform poorly leave the race. At other times in the
campaign process, some states will maximize their impact on the race
by holding their primaries on the same day that other states do. The
media has dubbed these critical groupings “Super Tuesdays,” “Super
Saturdays,” and so on. They tend to occur later in the nominating
process as parties try to force the voters to coalesce around a single
nominee.

The rise of the primary has also displaced the convention itself as
the place where party regulars choose their standard bearer. Once
true contests in which party leaders fought it out to elect a candidate,
by the 1970s, party conventions more often than not simply served to
rubber-stamp the choice of the primaries. By the 1980s, the convention
drama was gone, replaced by a long, televised commercial designed to
extol the party’s greatness. Without the drama and uncertainty, major
news outlets have steadily curtailed their coverage of the conventions,
convinced that few people are interested. The 2016 elections seem to
support the idea that the primary process produces a nominee rather
than party insiders. Outsiders Donald Trump on the Republican side
and Senator Bernie Sanders on the Democratic side had much success
despite significant concerns about them from party elites. Whether

. Marty Cohen. 2008. The Party Decides: Presidential
Nominations before and after Reform. Chicago: University
of Chicago.
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this pattern could be reversed in the case of a closely contested
selection process remains to be seen.

The General Election

Early presidential elections,

> oy, . & conducted along the lines of the
Traditional party conventions, like the original process outlined in the
Republican national convention in Constitution, proved
1964 pictured here, could be .
contentious meetings at which the unsatisfactory. So long as
delegates made real decisions about George Washington was a

who would run. These days, party
conventions are little more than long

promotional events. (credit: the foregone conclusion. But it took
Library of Congress)

candidate, his election was a

some manipulation of the votes
of electors to ensure that the
second-place winner (and thus the vice president) did not receive the
same number of votes. When Washington declined to run again after
two terms, matters worsened. In 1796, political rivals John Adams and
Thomas Jefferson were elected president and vice president,
respectively. Yet the two men failed to work well together during
Adams’s administration, much of which Jefferson spent at his Virginia
residence at Monticello. As noted earlier in this chapter, the
shortcomings of the system became painfully evident in 1800, when
Jefferson and his running mate Aaron Burr finished tied, thus leaving
it to the House of Representatives to elect Jefferson.3

The Twelfth Amendment, ratified in 1804, provided for the separate
election of president and vice president as well as setting out ways to

. James Roger Sharp. 2010. The Deadlocked Election of
1800: Jefferson, Burr, and the Union in the Balance.
Lawrence: University Press of Kansas.
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choose a winner if no one received a majority of the electoral votes.
Only once since the passage of the Twelfth Amendment, during the
election of 1824, has the House selected the president under these
rules, and only once, in 1836, has the Senate chosen the vice president.
In several elections, such as in 1876 and 1888, a candidate who
received less than a majority of the popular vote has claimed the
presidency, including cases when the losing candidate secured a
majority of the popular vote. The most recent case was the 2000
election, in which Democratic nominee Al Gore won the popular vote,
while Republican nominee George W. Bush won the Electoral College
vote and hence the presidency.

The Electoral College is a process, not a place. The founding fathers
established it in the Constitution as a compromise between election of
the President by a vote in Congress and election of the President by a
popular vote of qualified citizens.

The Electoral College process consists of the selection of the electors,

the meeting of the electors where they vote for President and Vice
President, and the counting of the electoral votes by Congress.

The Electoral College consists of 538 electors. A majority of 270
electoral votes is required to elect the President. Your state’s entitled
allotment of electors equals the number of members in its
Congressional delegation: one for each member in the House of
Representatives plus two for your Senators. Read more about the
allocation of electoral votes.

Not everyone is satisfied with how the Electoral College
fundamentally shapes the election, especially in cases such as those
noted above, when a candidate with a minority of the popular vote
claims victory over a candidate who drew more popular support.
Yet movements for electoral reform, including proposals for a
straightforward nationwide direct election by popular vote, have

. . . 4
gained little traction.

. National Archives and Records Administration--What is
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Supporters of the current system defend it as a manifestation of
federalism, arguing that it also guards against the chaos inherent
in a multiparty environment by encouraging the current two-party
system. They point out that under a system of direct election,
candidates would focus their efforts on more populous regions and
ignore others.” Critics, on the other hand, charge that the current
system mnegates the one-person, one-vote basis of U.S. elections,
subverts majority rule, works against political participation in states
deemed safe for one party, and might lead to chaos should an elector
desert a candidate, thus thwarting the popular will. Despite all this,
the system remains in place. It appears that many people are more
comfortable with the problems of a flawed system than with the
uncertainty of change.

the Electoral College?https: //www.archives.gov/
federal-register/electoral-college /about.html

.John Samples, "In Defense of the Electoral College," 10
November 2000, http: //www.cato.org/publications/
commentary/defense-electoral-college (May 1, 2016).

. Clifton B. Parker, "Now We Know Why It's Time to Dump
the Electoral College,' The Fiscal Times, 12 April 2016,
http: //www.thefiscaltimes.com /2016 /04 /12 /Now-We-
Know-Why-It-s-Time-Dump-Electoral-College.
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Electoral College Reform

Following the 2000 presidential election, when then-
governor George W. Bush won by a single electoral vote
and with over half a million fewer individual votes than
his challenger, astonished voters called for Electoral
College reform. Years later, however, nothing of any
significance had been done. The absence of reform in
the wake of such a problematic election is a testament
to the staying power of the Electoral College.

Those who insist that the Electoral College should be
reformed argue that its potential benefits pale in
comparison to the way the Electoral College depresses
voter turnout and fails to represent the popular will. In
addition to favoring small states, since individual votes
there count more than in larger states due to the
mathematics involved in the distribution of electors, the
Electoral College results in a significant number of “safe”
states that receive no real electioneering, such that
nearly 75 percent of the country is ignored in the

general election.

One potential solution to the problems with the
Electoral College is to scrap it all together and replace it
with the popular vote. The popular vote would be the
aggregated totals of the votes in the fifty states and
District of Columbia, as certified by the head election
official of each state. A second solution often mentioned
is to make the Electoral College proportional. That is, as
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each state assigns it electoral votes, it would do so
based on the popular vote percentage in their state,
rather with the winner-take-all approach almost all the
states use today.

A third alternative for Electoral College reform has
been proposed by an organization called National
Popular Vote. The National Popular Vote movement is an
interstate compact between multiple states that sign
onto the compact. Once a combination of states
constituting 270 Electoral College votes supports the
movement, each state entering the compact pledges all
of its Electoral College votes to the national popular
vote winner. This reform does not technically change
the Electoral College structure, but it results in a
mandated process that makes the Electoral College
reflect the popular vote. Thus far, eleven states with a
total of 165 electoral votes among them have signed
onto the compact.

The general election usually features a series of debates between the
presidential contenders as well as a debate among vice presidential
candidates. Because the stakes are high, quite a bit of money and
resources are expended on all sides. Attempts to rein in the mounting
costs of modern general-election campaigns have proven ineffective.
Nor has public funding helped to solve the problem.7

7.Jason Scott-Sheets, "Public financing is available for
presidential candidates. So what's not to like about free

money?" 14 April 2016, http: /www.opensecrets.org/
news /2016 /04 /public-financing-is-available-for-
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In addition, political action committees (PACs), supposedly focused
on issues rather than specific candidates, seek to influence the
outcome of the race by supporting or opposing a candidate according
to the PAC’s own interests. But after all the spending and debating
is done, those who have not already voted by other means set out
on the first Tuesday following the first Monday in November to cast
their votes. Several weeks later, the electoral votes are counted and the
president is formally elected.

HOW TO BECOME

PRESIDENT or 1iE UNITED STATES

sTep + PRIMARIES AND CAUCUSES

US. CONSTITUTION'S
REQUIREMENTS FOR ~ _, NATURALBORN  _, MINIMUMAGE  _, U, RESI
A PRESIDENTIAL ¥ crmizen ¥ 35YEARS ¥ 14 YEARS

CANDIDATE

candidates i Each party hoids a national 2l
At each convention, the:
campaign thoughout i conenton, P aniion s solect a [Party members vote for the:
y i candidate that will
the support of the cHooses fxwany ° represent them in
. (Vice Presidential candidate) - the general election

Inthe electoral college
system, each state gets a
certain number of electors "aUdrated in January
based on its representation { JK ]
in Congress.

A i L

bemn it
Each elector casis one voe
following the general election, and |
the candidate who gets more than
half 270) wins.

The process of becoming president has become an increasingly longer one, but
the underlying steps remain largely the same. (credit: modification of work by
the U. S. General Services Administration, Federal Citizen Information
Center, Ifrah Syed)

presidential-candidates-so-whats-not-to-like-about-

free-money/.
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Questions to Consider

1. What problems exist with the Electoral College?

2.  Inwhat ways does the current Electoral College
system protect the representative power of small
states and less densely populated regions?

3.  Why might it be important to preserve these
protections?

Terms to Remember

Electoral College-a process; established by the founders
as a compromise between election of the President by a
vote in Congress and election of the President by a popular
vote of qualified citizens

frontloading-states allowed to hold primaries ahead of
the majority of states
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35. The President: What is the
public presidency?

Learning Objectives

*  Explain how technological innovations have
empowered presidents

e Identify ways in which presidents appeal to the
public for approval

e Explain how the role of first ladies changed over
the course of the twentieth century

With the advent of motion picture newsreels and voice recordings in
the 1920s, presidents began to broadcast their message to the general
public. Franklin Roosevelt, while not the first president to use the
radio, adopted this technology to great effect. Over time, as radio
gave way to newer and more powerful technologies like television, the
Internet, and social media, other presidents have been able magnify
their voices to an even-larger degree. Presidents now have far more
tools at their disposal to shape public opinion and build support for
policies. However, the choice to “go public” does not always lead to
political success; it is difficult to convert popularity in public opinion
polls into political power. Moreover, the modern era of information
and social media empowers opponents at the same time that it
provides opportunities for presidents.
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The Shaping of the Modern Presidency

From the days of the early republic through the end of the nineteenth
century, presidents were limited in the ways they could reach the
public to convey their perspective and shape policy. Inaugural
addresses and messages to Congress, while circulated in newspapers,
proved clumsy devices to attract support, even when a president used
plain, blunt language. Some presidents undertook tours of the nation,
notably George Washington and Rutherford B. Hayes. Others
promoted good relationships with newspaper editors and reporters,
sometimes going so far as to sanction a pro-administration
newspaper. One president, Ulysses S. Grant, cultivated political
cartoonist Thomas Nast to present the president’s perspective in the
pages of the magazine Harper’s Weekly.1 Abraham Lincoln
experimented with public meetings recorded by newspaper reporters
and public letters that would appear in the press, sometimes after
being read at public gatherings. Most presidents gave speeches,
although few proved to have much immediate impact, including
Lincoln’s memorable Gettysburg Address.

1. Wendy Wick Reaves. 1987. "Thomas Nast and the
President," American Art Journal 19, No. 1: 61-71.
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(2) (b)

While President Abraham Lincoln was not the first president to be
photographed, he was the first to use the relatively new power of photography
to enhance his power as president and commander-in-chief. Here, Lincoln
poses with Union soldiers (a) during his visit to Antietam, Maryland, on
October 3, 1862. President Ulysses S. Grant cultivated a relationship with
popular cartoonist Thomas Nast, who often depicted the president in the
company of “Lady Liberty” (b) in addition to relentlessly attacking his
opponent Horace Greeley.

Rather, most presidents exercised the power of patronage (or
appointing people who are loyal and help them out politically) and
private deal-making to get what they wanted at a time when Congress
usually held the upper hand in such transactions. But even that
presidential power began to decline with the emergence of civil
service reform in the later nineteenth century, which led to most
government officials being hired on their merit instead of through
patronage. Only when it came to diplomacy and war were presidents
able to exercise authority on their own, and even then, institutional as
well as political restraints limited their independence of action.
Theodore Roosevelt came to the presidency in 1901, at a time when
movie newsreels were becoming popular. Roosevelt, who had always
excelled at cultivating good relationships with the print media,
eagerly exploited this new opportunity as he took his case to the
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people with the concept of the presidency as bully pulpit, a platform
from which to push his agenda to the public. His successors followed
suit, and they discovered and employed new ways of transmitting
their message to the people in an effort to gain public support for
policy initiatives. With the popularization of radio in the early
twentieth century, it became possible to broadcast the president’s
voice into many of the nation’s homes. Most famously, FDR used the
radio to broadcast his thirty “fireside chats” to the nation between
1933 and 1944.

In the post-World War II era, television began to replace radio
as the medium through which presidents reached the public. This
technology enhanced the reach of the handsome young president John
F. Kennedy and the trained actor Ronald Reagan. At the turn of the
twentieth century, the new technology was the Internet. The extent to
which this mass media technology can enhance the power and reach
of the president has yet to be fully realized.

Other presidents have used advances in transportation to take their
case to the people. Woodrow Wilson traveled the country to advocate
formation of the League of Nations. However, he fell short of his goal
when he suffered a stroke in 1919 and cut his tour short. Both Franklin
Roosevelt in the 1930s and 1940s and Harry S. Truman in the 1940s
and 1950s used air travel to conduct diplomatic and military business.
Under President Dwight D. Eisenhower, a specific plane, commonly
called Air Force One, began carrying the president around the country
and the world. This gives the president the ability to take his message
directly to the far corners of the nation at any time.

Going Public: Promise and Picfalls

The concept of going public involves the president delivering a major
television address in the hope that Americans watching the address
will be compelled to contact their House and Senate member and
that such public pressure will result in the legislators supporting the
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president on a major piece of legislation. Technological advances have
made it more efficient for presidents to take their messages directly
to the people than was the case before mass media. Presidential visits
can build support for policy initiatives or serve political purposes,
helping the president reward supporters, campaign for candidates,
and seek reelection. It remains an open question, however, whether
choosing to go public actually enhances a president’s political position
in battles with Congress. Political scientist George C. Edwards goes
so far as to argue that taking a president’s position public serves to
polarize political debate, increase public opposition to the president,
and complicate the chances to get something done. It replaces
deliberation and compromise with confrontation and campaigning.
Edwards believes the best way for presidents to achieve change is to
keep issues private and negotiate resolutions that preclude partisan
combat. Going public may be more effective in rallying supporters
than in gaining additional support or changing minds.

2. George C. Edwards. 2016. Predicting the Presidency: The
Potential of Persuasive Leadership. Princeton: Princeton
University Press; George C. Edwards and Stephen J.
Wayne. 2003. Presidential Leadership: Politics and Policy
Making. Belmont, CA: Wadsworth/Thomson Learning.
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With the advent of video technology and cable television, the power of the
president to reach huge audiences increased exponentially. President Ronald
Reagan, shown here giving one of his most famous speeches in Berlin, was an
expert at using technology to help mold and project his presidential image to
the public. His training as an actor certainly helped in this regard.

Today, it is possible for the White
House to take its case directly to the people via websites
like White House Live, where the public can watch live
press briefings and speeches.

The President: What is the public presidency? | 351


https://www.whitehouse.gov/live
https://www.whitehouse.gov/live

The First Lady: A Secret Weapon?

The president is not the only member of the First Family who often
attempts to advance an agenda by going public. First ladies
increasingly exploited the opportunity to gain public support for an
issue of deep interest to them. Before 1933, most first ladies served as
private political advisers to their husbands. In the 1910s, Edith Bolling
Wilson took a more active but still private role assisting her husband,
President Woodrow Wilson, afflicted by a stroke, in the last years of
his presidency. However, as the niece of one president and the wife of
another, it was Eleanor Roosevelt in the 1930s and 1940s who opened
the door for first ladies to do something more.

Eleanor Roosevelt took an active role in championing civil rights,
becoming in some ways a bridge between her husband and the civil
rights movement. She coordinated meetings between FDR and
members of the NAACP, championed antilynching legislation, openly
defied segregation laws, and pushed the Army Nurse Corps to allow
black women in its ranks. She also wrote a newspaper column and
had a weekly radio show. Her immediate successors returned to the
less visible role held by her predecessors, although in the early 1960s,
Jacqueline Kennedy gained attention for her efforts to refurbish the
White House along historical lines, and Lady Bird Johnson in the
mid- and late 1960s endorsed an effort to beautify public spaces and
highways in the United States. She also established the foundations of
what came to be known as the Office of the First Lady, complete with
a news reporter, Liz Carpenter, as her press secretary.

Betty Ford took over as first lady in 1974 and became an avid
advocate of women’s rights, proclaiming that she was pro-choice
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when it came to abortion and lobbying for the ratification of the Equal
Rights Amendment (ERA). She shared with the public the news of her
breast cancer diagnosis and subsequent mastectomy. Her successor,
Rosalynn Carter, attended several cabinet meetings and pushed for
the ratification of the ERA as well as for legislation addressing mental
health issues.

The increasing public political
role of the first lady continued in
the 1980s with Nancy Reagan’s
“Just  Say No” antidrug
campaign and in the early 1990s
with Barbara Bush’s efforts on
behalf of literacy. The public role

of the first lady reach a new level  On November 19, 1977, Rosalynn Carter

with Hillary Clinton in the 1990s (center left) and Betty Ford (center
. right) attended a rally in favor of the
when her husband put her in passage of the Equal Rights

charge of his efforts to achieve Amendment.

health  care  reform, a

controversial decision that did not meet with political success. Her
successors, Laura Bush in the first decade of the twenty-first century
and Michelle Obama in the second, returned to the roles played by
predecessors in advocating less controversial policies: Laura Bush
advocated literacy and education, while Michelle Obama has
emphasized physical fitness and healthy diet and exercise.
Nevertheless, the public and political profiles of first ladies remain
high, and in the future, the president’s spouse will have the
opportunity to use that unelected position to advance policies that
might well be less controversial and more appealing than those
pushed by the president.
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Questions to Consider

1. In what ways have first ladies expanded the role of
their office over the twentieth century?

2. How were presidents in the eighteenth and
nineteenth centuries likely to reach the public? Were
these methods effective?

Terms to Remem bc’T

bully pulpit-Theodore Roosevelt’s notion of the
presidency as a platform from which the president could
push an agenda

going public-a term for when the president delivers a
major television address in the hope that public pressure
will result in legislators supporting the president on a major
piece of legislation
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THE BUREAUCRACY
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36. The Bureaucracy: The
Executive Branch, Bureaucrats
and Civil Service

This 1885 cartoon reflects the disappointment of office seekers who were
turned away from bureaucratic positions they believed their political
commitments had earned them. It was published just as the U.S. bureaucracy
was being transformed from the spoils system to the merit system.

What does the word “bureaucracy” conjure in your mind? For many, it
evokes inefficiency, corruption, red tape, and government overreach.
For others, it triggers very different images—of professionalism,
helpful and responsive service, and government management. Your
experience with bureaucrats and the administration of government
probably informs your response to the term. The ability of bureaucracy
to inspire both revulsion and admiration is one of several features that
make it a fascinating object of study.

More than that, the many arms of the federal bureaucracy, often
considered the fourth branch of government, are valuable components
of the federal system. Without this administrative structure, staffed by
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nonelected workers who possess particular expertise to carry out their
jobs, government could not function the way citizens need it to. That

does not mean, however, that bureaucracies are perfect.

Questions to Consider

1. What roles do professional government employees
carry out?

2.  Who are they, and how and why do they acquire
their jobs?

3.  How do they run the programs of government
enacted by elected leaders?

4.  Who makes the rules of a bureaucracy?
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37. The Bureaucracy: Policy

Implementation

Learning Objectives

* Define bureaucracy and bureaucrat
* Identify the reasons people undertake civil service

Throughout history, both small and large nations have elevated
certain types of nonelected workers to positions of relative power
within the governmental structure. Collectively, these essential
workers are called the bureaucracy. A bureaucracy is an
administrative group of nonelected officials charged with carrying
out functions connected to a series of policies and programs. In the
United States, the bureaucracy began as a very small collection of
individuals. Over time, however, it grew to be a major force in
political affairs. Indeed, it grew so large that politicians in modern
times have ridiculed it to great political advantage. However, the
country’s many bureaucrats or civil servants, the individuals who
work in the bureaucracy, fill necessary and even instrumental roles
in every area of government: from high-level positions in foreign
affairs and intelligence collection agencies to clerks and staff in the
smallest requlatory agencies. They are hired, or sometimes appointed,
for their expertise in carrying out the functions and programs of the
government.
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What Does a Bureaucracy Do?

Modern society relies on the effective functioning of government to
provide public goods, enhance quality of life, and stimulate economic
growth. The activities by which government achieves these functions
include—but are not limited to—taxation, homeland security,
immigration, foreign affairs, and education. The more society grows
and the need for government services expands, the more challenging
bureaucratic management and public administration becomes. Public
administration 1is both the implementation of public policy in
government bureaucracies and the academic study that prepares civil
servants for work in those organizations.

The classic version of a bureaucracy is hierarchical and can be
described by an organizational chart that outlines the separation of
tasks and worker specialization while also establishing a clear unity
of command by assigning each employee to only one boss. Moreover,
the classic bureaucracy employs a division of labor under which work
is separated into smaller tasks assigned to different people or groups.
Given this definition, bureaucracy is not unique to government but
is also found in the private and nonprofit sectors. That is, almost
all organizations are bureaucratic regardless of their scope and size;
although public and private organizations differ in some important
ways. For example, while private organizations are responsible to
a superior authority such as an owner, board of directors, or
shareholders, federal governmental organizations answer equally to
the president, Congress, the courts, and ultimately the public. The
underlying goals of private and public organizations also differ. While
private organizations seek to survive by controlling costs, increasing
market share, and realizing a profit, public organizations find it more
difficult to measure the elusive goal of operating with efficiency and
effectiveness.

Bureaucracy may seem like a modern invention, but bureaucrats
have served in governments for nearly as long as governments have
existed. Archaeologists and historians point to the sometimes
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elaborate bureaucratic systems of the ancient world, from the
Egyptian scribes who recorded inventories to the biblical tax collectors
who kept the wheels of government well greased.1 In Europe,
government bureaucracy and its study emerged before democracies
did. In contrast, in the United States, a democracy and the
Constitution came first, followed by the development of national
governmental organizations as needed, and then finally the study of
U.S. government bureaucracies and public administration emerged.
In fact, the long pedigree of bureaucracy is an enduring testament
to the necessity of administrative organization. More recently,
modern bureaucratic management emerged in the eighteenth century
from Scottish economist Adam Smith'’s support for the efficiency of the
division of labor and from Welsh reformer Robert Owen’s belief that
employees are vital instruments in the functioning of an organization.
However, it was not until the mid-1800s that the German scholar
Lorenz von Stein argued for public administration as both a theory
and a practice since its knowledge is generated and evaluated through
the process of gathering evidence. For example, a public
administration scholar might gather data to see whether the timing
of tax collection during a particular season might lead to higher
compliance or returns. Credited with being the father of the science

. For general information on ancient bureaucracies see
Amanda Summer. 2012. "The Birth of Bureaucracy".
Archaeology 65, No. 4: 33-39; Clyde Curry Smith. 1977.
"The Birth of Bureaucracy". The Bible Archaeologist 40,
No. 1: 24-28; Ronald J. Williams. 1972. "Scribal Training in
Ancient Egypt," Journal of the American Oriental Society
92, No. 2: 214-21.

. Richard Stillman. 2009. Public Administration: Concepts
and Cases. 9th edition. Boston: Wadsworth Cengage
Learning.
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of public administration, von Stein opened the path of administrative
enlightenment for other scholars in industrialized nations.

The Origins of the U.S. Bureaucracy

In the early U.S. republic, the bureaucracy was quite small. This is
understandable since the American Revolution was largely a revolt
against executive power and the British imperial administrative
order. Nevertheless, while neither the word “bureaucracy” nor its
synonyms appear in the text of the Constitution, the document does
establish a few broad channels through which the emerging
government could develop the necessary bureaucratic administration.

For example, Article II, Section 2, provides the president the power
to appoint officers and department heads. In the following section,
the president is further empowered to see that the laws are “faithfully
executed.” More specifically, Article I, Section 8, empowers Congress
to establish a post office, build roads, requlate commerce, coin money,
and regulate the value of money. Granting the president and Congress
such responsibilities appears to anticipate a bureaucracy of some size.
Yet the design of the bureaucracy is not described, and it does not
occupy its own section of the Constitution as bureaucracy often does
in other countries’ governing documents; the design and form were
left to be established in practice.

Under President George Washington, the bureaucracy remained
small enough to accomplish only the mnecessary tasks at
hand.® Washington’s tenure saw the creation of the Department of

. For the early origins of the U.S. bureaucracy see Michael
Nelson. 1982. "A Short, Ironic History of American
National Bureaucracy," The Journal of Politics 44 No. 3:
747-78.

362 | The Bureaucracy: Policy Implementation



State to oversee international issues, the Department of the Treasury
to control coinage, and the Department of War to administer the
armed forces. The employees within these three departments, in
addition to the growing postal service, constituted the major portion
of the federal bureaucracy for the first three decades of the republic.
Two developments, however, contributed to the growth of the
bureaucracy well beyond these humble beginnings.
won ; The first development was the
i rise of centralized party politics
in the 1820s. Under Democratic
President Andrew Jackson, many
of party
ranks  of

thousands loyalists
filled  the the
bureaucratic offices around the

The cabinet of President George
Washington (far left) consisted of only
four individuals: the secretary of war
(Henry Knox, left), the secretary of the
treasury (Alexander Hamilton, center),
the secretary of state (Thomas
Jefferson, right), and the attorney

country. This was the beginning
of the spoils system, in which

political —appointments were

transformed  into  political

general (Edmund Randolph, far right).
The small size of this group reflected
the small size of the U.S. government
in the late eighteenth century. (credit:
modification of work by the Library of

patronage doled out by the
president on the basis of party
loyalty.4

Political patronage is the use

Congress) of state resources to reward

individuals for their political
support. The term “spoils” here refers to paid positions in the U.S.
government. As the saying goes, “to the victor,” in this case the
incoming president, “go the spoils.” It was assumed that government
would work far more efficiently if the key federal posts were occupied
by those already supportive of the president and his policies. This

. Daniel Walker Howe. 2007. What Hath God Wrought: The
Transformation of America, 1815-1848. Oxford: Oxford
University Press, 334.

The Bureaucracy: Policy Implementation | 363



system served to enforce party loyalty by tying the livelihoods of the
party faithful to the success or failure of the party. The number of
federal posts the president sought to use as appropriate rewards for
supporters swelled over the following decades.

The Fall of Political Patronage

Patronage had the advantage of putting political loyalty to work by
making the government quite responsive to the electorate and keeping
election turnout robust because so much was at stake. However, the
spoils system also had a number of obvious disadvantages. It was a
reciprocal system. Clients who wanted positions in the civil service
pledged their political loyalty to a particular patron who then
provided them with their desired positions. These arrangements
directed the power and resources of government toward perpetuating
the reward system. They replaced the system that early presidents like
Thomas Jefferson had fostered, in which the country’s intellectual and
economic elite rose to the highest levels of the federal bureaucracy
based on their relative merit.” Criticism of the spoils system grew,
especially in the mid-1870s, after numerous scandals rocked the
administration of President Ulysses S. Grant.

. Jack Ladinsky. 1966. "Review of Status and Kinship in the
Higher Civil Service: Standards of Selection in the
Administrations of John Adams, Thomas Jefferson, and
Andrew Jackson," American Sociological Review 31 No. 6:
863-64.
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Caption: It was under President Ulysses S. Grant, shown in this engraving
being sworn in by Chief Justice Samuel P. Chase at his inauguration in 1873
(a), that the inefficiencies and opportunities for corruption embedded in the
spoils system reached their height. Grant was famously loyal to his
supporters, a characteristic that—combined with postwar opportunities for
corruption—created scandal in his administration. This political cartoon from
1877 (b), nearly half a century after Andrew Jackson was elected president,
ridicules the spoils system that was one of his legacies. In it he is shown riding
a pig, which is walking over “fraud,” “bribery,” and “spoils” and feeding on
“plunder.” (credit a, b: modification of work by the Library of Congress)
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As the mnegative aspects of
political patronage continued to
infect bureaucracy in the late
nineteenth century, calls for
civil service reform grew louder.
Those supporting the patronage
system held that their positions
were well earned; those who

condemned it argued that

—

federal legislation was needed to ; _
. In 1881, after the election of James
ensure jobs were awarded onthe  Garfield, a disgruntled former

basis of merit. Eventually, after Ssupporter of his, the failed lawyer

. . Charles J. Guiteau, shot him in the
President James Garfield had pocr Guiteau (pictured in this cartoon

been assassinated by a of the time) had convinced himself he
was due an ambassadorship for his
work in electing the president. The
Congress responded to cries for assassination awakened the nation to

: the need for civil service reform.
reform with the Pendleton Act, (credit: Tr{odiﬁcation of wo;k by the
also called the Civil Service Library of Congress)

Reform Act of 1883. The act
established the Civil Service Commission, a centralized agency

disappointed  office  seeker,

charged with ensuring that the federal government’s selection,
retention, and promotion practices were based on open, competitive
examinations in a merit system.6 The passage of this law sparked a
period of social activism and political reform that continued well into
the twentieth century.

. For more on the Pendleton Act and its effects see Sean
M. Theriault. 2003. "Patronage, the Pendleton Act, and
the Power of the People," The Journal of Politics 65 No. 1:
50-68; Craig V. D. Thornton. 1983. "Review of Centenary
Issues of the Pendleton Act of 1883: The Problematic
Legacy of Civil Service Reform," Journal of Policy Analysis
and Management 2 No. 4: 653-53.
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The Bureaucracy Comes of Age

The late nineteenth and early twentieth centuries were a time of great
bureaucratic growth in the United States: The Interstate Commerce
Commission was established in 1887, the Federal Reserve Board in
1913, the Federal Trade Commission in 1914, and the Federal Power
Commission in 1920.

New programs require bureaucrats to run them, and the national
bureaucracy has ballooned.” For example, Reagan and Congress
increaged the defense budget dramatically over the course of the
1980s.

“The Nine Most Terrifying Words in the
English Language”

The two periods of increased bureaucratic growth in
the United States, the 1930s and the 1960s,
accomplished far more than expanding the size of

7. For more on LBJ and the Great Society see: John A.
Andrew. 1998. Lyndon Johnson and the Great Society.
Chicago: Ivan R Dee; Julian E. Zelizer. 2015. The Fierce
Urgency of Now: Lyndon Johnson, Congress, and the Battle
for the Great Society. New York: Penguin Press.

8. John Mikesell. 2014. Fiscal Administration, 9th ed.
Boston: Cengage.
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government. They transformed politics in ways that
continue to shape political debate today. While the
bureaucracies created in these two periods served
important purposes, many at that time and even now
argue that the expansion came with unacceptable costs,
particularly economic costs. The common argument
that bureaucratic regulation smothers capitalist
innovation was especially powerful in the Cold War
environment of the 1960s, 70s, and 80s. But as long as
voters felt they were benefiting from the bureaucratic
expansion, as they typically did, the political winds
supported continued growth.

In the 1970s, however, Germany and Japan were
thriving economies in positions to compete with U.S.
industry. This competition, combined with
technological advances and the beginnings of
computerization, began to eat away at American
prosperity. Factories began to close, wages began to
stagnate, inflation climbed, and the future seemed a
little less bright. In this environment, tax-paying
workers were less likely to support generous welfare
programs designed to end poverty. They felt these
bureaucratic programs were adding to their misery in
order to support unknown others.

When Ronald Reagan ran for president in 1980, his
criticism of bureaucratic waste in Washington carried
him to a landslide victory. Even as late as 1986, he
continued to rail against the Washington bureaucracy,
once declaring famously that “the nine most terrifying
words in the English language are: I'm from the
government, and I'm here to help”
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Questions to Consider

1. Briefly explain the underlying reason for the
emergence of the spoils system.

2. Why might people be more sympathetic to
bureaucratic growth during periods of prosperity?

3.  Inwhat way do modern politicians continue to stir
up popular animosity against bureaucracy to political
advantage? Is it effective? Why or why not?

Terms to Remem l?t’ r

bureaucracy-an administrative group of nonelected
officials charged with carrying out functions connected to
a series of policies and programs

bureaucrats-the civil servants or political appointees
who fill nonelected positions in government and make up
the bureaucracy

civil servants-the individuals who fill nonelected
positions in government and make up the bureaucracy; also
known as bureaucrats

merit system-a system of filling civil service positions by
using competitive examinations to value experience and
competence over political loyalties

patronage-the use of government positions to reward
individuals for their political support
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38. The Bureaucracy:
Structure and Function

Learning Objectives
C

*  Understand the basic structure of the executive
branch and the bureaucracy.

*  Examine the various groups that assist the
president in implementing laws, rules and
regulations.

*  Know the difference between the various types of
bureaucratic agencies.

Turning a spoils system bureaucracy into a merit-based civil service,
while desirable, comes with a number of different consequences. The
patronage system tied the livelihoods of civil service workers to their
party loyalty and discipline. Severing these ties, as has occurred in
the United States over the last century and a half, has transformed
the way bureaucracies operate. Without the patronage network,
bureaucracies form their own motivations. These motivations,
sociologists have discovered, are designed to benefit and perpetuate
the bureaucracies themselves.

Bureaucracies are complex institutions designed to accomplish
specific tasks. This complexity, and the fact that they are
organizations composed of human beings, can make it challenging for
us to understand how bureaucracies work.

Bureaucracies are naturally competitive and power-hungry. This
means bureaucrats, especially at the highest levels, recognize that
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limited resources are available to feed bureaucracies, so they will work
to enhance the status of their own bureaucracy to the detriment of
others.

This effort can sometimes take the form of merely emphasizing
to Congress the value of their bureaucratic task, but it also means
the bureaucracy will attempt to maximize its budget by depleting
all its allotted resources each year. This ploy makes it more difficult
for legislators to cut the bureaucracy’s future budget, a strategy that
succeeds at the expense of thrift. In this way, the bureaucracy will
eventually grow far beyond what is necessary and create bureaucratic
waste that would otherwise be spent more efficiently among the other
bureaucracies.

Other theorists have come to the conclusion that the extent to which
bureaucracies compete for scarce resources is not what provides the
greatest insight into how a bureaucracy functions. Rather, it is the
absence of competition.

Similarities exist between a bureaucracy like the Internal Revenue
Service (IRS) and a private monopoly like a regional power company
or internet service provider that has mno competitors. Such
organizations are frequently criticized for waste, poor service, and a
low level of client responsiveness. Consider, for example, the Bureau of
Consular Affairs (BCA), the federal bureaucracy charged with issuing
passports to citizens. There is no other organization from which a U.S.
citizen can legitimately request and receive a passport, a process that
normally takes several weeks. Thus there is no reason for the BCA to
become more efficient or more responsive or to issue passports any
faster.

Types of Bureaucratic Organizations

A bureaucracy is a particular government unit established to
accomplish a specific set of goals and objectives as authorized by a
legislative body. In the United States, the federal bureaucracy enjoys a
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great degree of autonomy compared to those of other countries. This
is in part due to the sheer size of the federal budget, approximately
$3.5 trillion as of 2015.1 And because many of its agencies do not
have clearly defined lines of authority—roles and responsibilities
established by means of a chain of command—they also are able to
operate with a high degree of autonomy. However, many agency
actions are subject to judicial review. In Schechter Poultry Corp. v.
United States (1935), the Supreme Court found that agency authority
seemed lwmmtless.2 Yet, not all bureaucracies are alike. In the U.S.
government, there are four general types: cabinet departments,
independent executive agencies, requlatory agencies, and government
corporations.

Cabinet Departments

There are currently fifteen cabinet departments in the federal
government. Cabinet departments are major executive offices that are
directly accountable to the president. They include the Departments of
State, Defense, Education, Treasury, and several others. Occasionally,
a department will be eliminated when government officials decide its
tasks no longer need direct presidential and congressional oversight,
such as happened to the Post Office Department in 1970.

Each cabinet department has a head called a secretary, appointed
by the president and confirmed by the Senate. These secretaries report
directly to the president, and they oversee a huge network of offices
and agencies that make up the department. They also work in

1. Congressional Budget Office Report,
https: //www.cbo.gov/publication /44172 (June 6, 2016).
2. A. L. A. Schechter Poultry Corp. v. United States, 295 U.S.
495 (1935).
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different capacities to achieve each department’s mission-oriented
functions. Within these large bureaucratic networks are a number of
undersecretaries, assistant secretaries, deputy secretaries, and many
others. The Department of Justice is the one department that is
structured somewhat differently. Rather than a secretary and
undersecretaries, it has an attorney general, an associate attorney
general, and a host of different bureau and division heads.
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Members of the Cabinet

Year

Department Created Purpose
Oversees matters related to foreign policy
State 1789 and international issues relevant to the
country
Treasury 1789 Oversees the printing of U.S. currency,
collects taxes, and manages government debt
Oversees the enforcement of U.S. laws,
Justice 1870 matters related to public safety, and crime
prevention
Oversees the conservation and management
Interior 1849 of U.S. lands, water, wildlife, and energy
resources
Oversees the U.S. farming industry, provides
Agriculture 1862 agricultural subsidies, and conducts food
inspections
Oversees the promotion of economic growth,
Commerce 1903 job creation, and the issuing of patents
Oversees issues related to wages,
Labor 1913 unemployment insurance, and occupational
safety
Oversees the many elements of the U.S.
Defense 1947 armed forces, including the Army, Navy,
Marine Corps, and Air Force
Health and Oversees promotion of public health by
Human 1953 providing essential human services and
Services enforcing food and drug laws
Housing and Oversees matters related to U.S. housing
Urban 1965 needs, works to increase homeownership, and
Development increases access to affordable housing

Oversees the country’s many networks of

Transportation 1966 national transportation

Oversees matters related to the country’s
Energy 1977 energy needs, including energy security and
technological innovation

. Oversees public education, education policy,
Education 1980 and relevant education research
Oversees the services provided to U.S.
Veterans 1 including health N d
Affairs 989 veterans, including health care services an

benefits programs
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Oversees agencies charged with protecting
the territory of the United States from
natural and human threats

Home.land 2002
Security

Individual cabinet departments are composed of numerous levels of
bureaucracy. These levels descend from the department head in a
mostly hierarchical pattern and consist of essential staff, smaller
offices, and bureaus. Their tiered, hierarchical structure allows large
bureaucracies to address many different issues by deploying dedicated
and specialized officers. For example, below the secretary of state
are a number of undersecretaries. These include undersecretaries for
political affairs, for management, for economic growth, energy, and
the environment, and many others. Each controls a number of bureaus
and offices. Each bureau and office in turn oversees a more focused
aspect of the undersecretary’s field of specialization. For example,
below the undersecretary for public diplomacy and public affairs are
three bureaus: educational and cultural affairs, public affairs, and
international information programs. Frequently, these bureaus have
even more specialized departments under them. Under the bureau
of educational and cultural affairs are the spokesperson for the
Department of State and his or her staff, the Office of the Historian,
and the United States Diplomacy Center.

3. http: /www.state.gov/r/pa/ei/rls/dos/436.htm (June
6, 2016).
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The multiple levels of the Department of State each work in a focused capacity

to help the entire department fulfill its larger goals. (credit: modification of
work by the U. S. Department of State)

Created in 1939 by President Franklin D.
Roosevelt to help manage the growing responsibilities of
the White House, the Executive Office of the President

still works today to “provide the President with the
support that he or she needs to govern effectively.
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Independent Executive Agencies and Regulatory
Agencies

Like cabinet departments, independent executive agencies report
directly to the president, with heads appointed by the president.
Unlike the larger cabinet departments, however, independent
agencies are assigned far more focused tasks. These agencies are
considered independent because they are not subject to the requlatory
authority of any specific department. They perform vital functions
and are a major part of the bureaucratic landscape of the United
States—-providing information or services. Some prominent
independent agencies are the Central Intelligence Agency (CIA), which
collects and manages intelligence vital to national interests and the
National Aeronautics and Space Administration (NASA), charged with
developing technological innovation for the purposes of space
exploration.

The independent regulatory
agency emerged in the late
nineteenth century as a product

of the push to control the [
benefits and costs of
industrialization.  The  first
reqgulatory agency was the
Interstate Commerce
Commission (ICC), charged with
regulating that most identifiable

and prominent symbol of ) .
While the category “independent

nineteenth-century executive agency” may seem very
industrialism, the railroad. ordinary, the actions of some of these

. agencies, like NASA, are anything but.
Other regulatory agencies, such (credit: NASA)
as the Commodity Futures
Trading Commission, which regulates U.S. financial markets and the
Federal Communications Commission, which regulates radio and

television, have largely been created in the image of the ICC. The
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Securities and Exchange Commission (SEC) illustrates well the
potential power of such agencies. The SEC’s mission has expanded
significantly in the digital era beyond mere requlation of stock floor
trading.

Government Corporations

Agencies formed by the federal government to administer a quasi-
business enterprise are called government corporations. They exist
because the services they provide are partly subject to market forces
and tend to generate enough profit to be self-sustaining, but they also
fulfill a vital service the government has an interest in maintaining.
Unlike a private corporation, a government corporation does not have
stockholders. Instead, it has a board of directors and managers. This
distinction is important because whereas a private corporation’s
profits are distributed as dividends, a government corporation’s
profits are dedicated to perpetuating the enterprise. Unlike private
businesses, which pay taxes to the federal government on their profits,
government corporations are exempt from taxes.

The most widely used government corporation is the U.S. Postal
Service. Once a cabinet department, it was transformed into a
government corporation in the early 1970s. Another widely used
government corporation 1is the National Railroad Passenger
Corporation, which uses the trade name Amtrak. Amtrak was the
government’s response to the decline in passenger rail travel in the
1950s and 1960s as the automobile came to dominate. Recognizing the
need to maintain a passenger rail service despite dwindling profits,
the government consolidated the remaining lines and created
Amtrak.*

. David C. Nice. 1998. Amtrak: the history and politics of a
national railroad. Boulder, CO: Lynne Rienner.
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Bureaucrats must implement
and administer a wide range of
‘ ” = S policies and programs as
w_h | “d l ‘\ . =N established by congressional acts
1 a4 Mgt o presidential orders.

Depending upon the agency’s
mission, a bureaucrat’s roles and

responsibilities wvary greatly,
from  regulating  corporate

Had the U.S. government not created
Amtrak in the 1970s, passenger rail business and protecting the
service might have ceased to exist in
the United States. (credit: the Library
of Congress) and purchasing office supplies.

environment to printing money

Bureaucrats are government
officials subject to legislative requlations and procedural guidelines.
Because they play a vital role in modern society, they hold managerial
and functional positions in government; they form the core of most
administrative agencies. Although many top administrators are far
removed from the masses, many interact with citizens on a regular
basis.

Given the power bureaucrats have to adopt and enforce public
policy, they must follow several legislative requlations and procedural
guidelines. A regulation is a rule that permits government to restrict
or prohibit certain behaviors among individuals and corporations.
Bureaucratic rulemaking is a complex process that will be covered
in more detail in the following section, but the rulemaking process
typically creates procedural guidelines, or more formally, standard
operating procedures. These are the rules that lower-level bureaucrats
must abide by regardless of the situations they face.

Elected officials are regularly frustrated when bureaucrats seem not
follow the path they intended. As a result, the bureaucratic process
becomes inundated with red tape. This is the name for the procedures
and rules that must be followed to get something done. Citizens
frequently criticize the seemingly endless networks of red tape they
must navigate in order to effectively utilize bureaucratic services,
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although these devices are really meant to ensure the bureaucracies
function as intended.

Questions to Consider

1. Why might the executive branch create a
government corporation?

2.  What is the difference between an IEA and and
IRA?

Terms to RL’HI@WLZ‘)C’T

government corporation (GC)-a corporation that fulfills
an important public interest and is therefore overseen by
government authorities to a much larger degree than
private businesses

independent executive agency (IEA)-bureaucratic
agency providing information or service to the public

independent regulatory agency (IRA)-bureaucratic
agency enforcing government regulations/rules

red tape-the mechanisms, procedures, and rules that
must be followed to get something done
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39. The Bureaucracy: Who is

in control?

Learning Objectives
C

*  Explain the way Congress, the president,
bureaucrats, and citizens provide meaningful
oversight over the bureaucracies

* Identify the ways in which privatization has made
bureaucracies both more and less efficient

As our earlier description of the State Department demonstrates,
bureaucracies are incredibly complicated. Understandably, then, the
processes of rulemaking and bureaucratic oversight are equally
complex. Elected leaders and citizens have developed laws and
institutions to help rein in bureaucracies that become either too
independent, corrupt, or both.

Consider the Original

|| Federalist No. 7o ||

The Executive Department Further Considered
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From the New York Packet
Tuesday, March 18, 1788.

Author: Alexander Hamilton
To the People of the State of New York:

THERE is an idea, which is not without its advocates, that
a vigorous Executive is inconsistent with the genius of
republican government. The enlightened well-wishers to
this species of government must at least hope that the
supposition is destitute of foundation; since they can never
admit its truth, without at the same time admitting the
condemnation of their own principles. Energy in the
Executive is a leading character in the definition of good
government. It is essential to the protection of the
community against foreign attacks; it is not less essential to
the steady administration of the laws; to the protection of
property against those irregular and high-handed
combinations which sometimes interrupt the ordinary
course of justice; to the security of liberty against the
enterprises and assaults of ambition, of faction, and of
anarchy. Every man the least conversant in Roman story,
knows how often that republic was obliged to take refuge in
the absolute power of a single man, under the formidable
title of Dictator, as well against the intrigues of ambitious
individuals who aspired to the tyranny, and the seditions of
whole classes of the community whose conduct threatened
the existence of all government, as against the invasions of
external enemies who menaced the conquest and
destruction of Rome.

There can be no need, however, to multiply arguments or
examples on this head. A feeble Executive implies a feeble
execution of the government. A feeble execution is but
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another phrase for a bad execution; and a government ill
executed, whatever it may be in theory, must be, in
practice, a bad government.

Taking it for granted, therefore, that all men of sense will
agree in the necessity of an energetic Executive, it will only
remain to inquire, what are the ingredients which
constitute this energy? How far can they be combined with
those other ingredients which constitute safety in the
republican sense? And how far does this combination
characterize the plan which has been reported by the
convention?

The ingredients which constitute energy in the Executive
are, first, unity; secondly, duration; thirdly, an adequate
provision for its support; fourthly, competent powers.

The ingredients which constitute safety in the republican
sense are, first, a due dependence on the people, secondly,
a due responsibility. [...]

Federalist No. 70, “The Executive Department Further
Considered, March 18, 1788 by Alexander Hamilton;
https: //www.congress.gov/resources/display/content/
The+Federalist+Papers#TheFederalistPapers-70

Bureaucratic Rulemaking

Once the particulars of implementation have been spelled out in the
legislation authorizing a new program, bureaucracies move to enact
it. When they encounter grey areas, many follow the federal
negotiated rulemaking process to propose a solution, that is, detailing
how particular new federal polices, regulations, and/or programs will
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be implemented in the agencies. Congress cannot possibly legislate on
that level of detail, so the experts in the bureaucracy do so.
Negotiated rulemaking 1is a relatively recently developed
bureaucratic device that emerged from the criticisms of bureaucratic
inefficiencies in the 1970s, 1980s, and 1990s.! Before it was adopted,
bureaucracies wused a procedure called notice-and-comment
rulemaking. This practice required that agencies attempting to adopt
rules publish their proposal in the Federal Register, the official
publication for all federal rules and proposed rules. By publishing the
proposal, the bureaucracy was fulfilling its obligation to allow the
public time to comment. But rather than encouraging the productive
interchange of ideas, the comment period had the effect of creating
an adversarial environment in which different groups tended to make
extreme arguments for rules that would support their interests. As
a result, administrative rulemaking became too lengthy, too
contentious, and too likely to provoke litigation in the courts.

The Federal Register was once available
only in print. Now, however, it is available online and is
far easier to navigate and use. Have a look at all the
important information the government’s journal posts
online.

1. Philip J. Harter. 1982. "Negotiating Regulations: A Cure
for Malaise," Georgetown Law Journal, 71, No. 1.

The Bureaucracy: Who is in control? | 385


https://www.federalregister.gov/

Reformers argued that these inefficiencies needed to be corrected.
They proposed the negotiated rulemaking process, often referred to
as regulatory negotiation, or “reg-neq” for short. This process was
codified in the Negotiated Rulemaking Acts of 1990 and 1996, which
encouraged agencies to employ negotiated rulemaking procedures.
While negotiated rulemaking is required in only a handful of agencies
and plenty still use the traditional process, others have recognized the
potential of the new process and have adopted it.

In negotiated rulemaking, neutral advisors known as convenors
put together a committee of those who have vested interests in the
proposed rules. The convenors then set about devising procedures
for reaching a consensus on the proposed rules. The committee uses
these procedures to govern the process through which the committee
members discuss the various merits and demerits of the proposals.
With the help of neutral mediators, the committee eventually reaches
a general consensus on the rules.
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Government Bureaucratic Oversight

The ability for bureaucracies
to develop their own rules and in
many ways control their own
budgets has often been a matter
of great concern for elected
leaders. As a result, elected
leaders have employed a number
of strategies and devices to
control public administrators in
the bureaucracy.

Congress is  particularly
empowered to apply oversight of MS. LERNER
the federal bureaucracy because

In this photograph, Lois Lerner, the
former director of the Internal
and  approve  presidential Revenue Service’s Exempt
appointments. The  various Orgamzations Qnit, sjts before an
. . _ oversight committee in Congress

bureaucratic agencies submit following a 2013 investigation. On the
annual summaries of their advice of her attorney, Lerner invoked

L her Fifth Amendment right not to
activities and budgets for the incriminate herself and refused to

following year, and committees answer questions.

of its power to control funding

and subcommittees in both

chambers regularly hold hearings to question the leaders of the
various bureaucracies. These hearings are often tame, practical, fact-
finding missions. Occasionally, however, when a particular
bureaucracy has committed or contributed to a blunder of some
magnitude, the hearings can become quite animated and testy.

This occurred in 2013 following the realization by Congress that the
IRS had selected for extra scrutiny certain groups that had applied for
tax-exempt status. While the error could have been a mere mistake or
have resulted from any number of reasons, many in Congress became
enraged at the thought that the IRS might purposely use its power
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to inconvenience citizens and their grou]os.2 The House directed its
Committee on Oversight and Government Reform to launch an
investigation into the IRS, during which time it interviewed and
publicly scrutinized a number of high-ranking civil servants.

The mission of the U.S. House
Oversight Committee is to “ensure the efficiency,
effectiveness, and accountability of the federal
government and all its agencies” The committee is an
important congressional check on the power of the
bureaucracy. Visit the website for more information
about the U.S. House Oversight Committee.

Perhaps Congress’'s most powerful oversight tool is the Government
Accountability Office (GAO).3 The GAO is an agency that provides
Congress, its committees, and the heads of the executive agencies
with auditing, evaluation, and investigative services. It is designed to
operate in a fact-based and nonpartisan manner to deliver important
oversight information where and when it is needed. The GAO’s role
is to produce reports, mostly at the insistence of Congress. In the
approximately nine hundred reports it completes per year, the GAO
sends Congress information about budgetary issues for everything
from education, health care, and housing to defense, homeland

. https: /www.treasury.gov/tigta /auditreports

2013reports/201310053fr.pdf (May 1, 2016).
. http: /www.gao.gov/ (May 1, 2016).
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security, and natural resource management.4 Since it is an office
within the federal bureaucracy, the GAO also supplies Congress with
its own annual performance and accountability report. This report
details the achievements and remaining weaknesses in the actions of
the GAO for any given year.

Apart from Congress, the president also executes oversight over the
extensive federal bureaucracy through a number of different avenues.
Most directly, the president controls the bureaucracies by appointing
the heads of the fifteen cabinet departments and of many independent
executive agencies, such as the CIA, the EPA, and the Federal Bureau
of Investigation. These cabinet and agency appointments go through
the Senate for confirmation.

The other important channel through which the office of the
president conducts oversight over the federal bureaucracy is the
Office of Management and Budget (OMB).5 The primary responsibility
of the OMB 1is to produce the president’s annual budget for the
country. With this huge responsibility, however, comes a number of
other responsibilities. These include reporting to the president on
the actions of the various executive departments and agencies in
the federal government, overseeing the performance levels of the
bureaucracies, coordinating and reviewing federal regulations for the
president, and delivering executive orders and presidential directives
to the various agency heads.

Citizen Bureaucratic Oversight

A number of laws passed in the decades between the end of the Second
World War and the late 1970s have created a framework through

4, http: /www.gao.gov/about /products /about-gao-

reports.html (May 1, 2016).
5. https: /www.whitehouse.gov/omb (May 1, 2016).
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which citizens can exercise their own bureaucratic oversight. The two
most important laws are the Freedom of Information Act of 1966 and
the Government in Sunshine Act of 1976.” Like many of the modern
bureaucratic reforms in the United States, both emerged during a
period of heightened skepticism about government activities.

The first, the Freedom of Information Act of 1966 (FOIA), emerged
in the early years of the Johnson presidency as the United States
was conducting secret Cold War missions around the world, the U.S.
military was becoming increasingly mired in the conflict in Vietnam,
and questions were still swirling around the Kennedy assassination.
FOIA provides journalists and the general public the right to request
records from various federal agencies. These agencies are required
by law to release that information unless it qualifies for one of nine
exemptions. These exceptions cite sensitive issues related to national
security or foreign policy, internal personnel rules, trade secrets,
violations of personnel privacy rights, law enforcement information,
and oil well data. FOIA also compels agencies to post some types of
information for the public regularly without being requested.

. https: //www.law.cornell.edu/uscode /text/5/552;
https: /www.gpo.gov/fdsys /pkg /STATUTE-90/pdf

STATUTE-90-Pg1241.pdf (June 6, 2016).
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= : In fiscal vyear 2015, the
' government received 713,168
FOIA requests, with just three
departments—Defense,

Homeland Security, and
Justice—accounting for more
than half those queries.7 The
Center for Effective Government
analyzed the fifteen federal
agencies that receive the most

FOIA requests and concluded
KPT.W,M,MWW ot that they generally struggle to
s s Y 9 Y 99

implement public disclosure
As this CIA document shows, even rules. In its latest report,
information released under FOIA can . : :
be greatly restricted by the agencies published in 2015 and using 2012
releasing it. The black marks and 2013 data (the most recent
(redacting) cover information the CIA ailable), ten of the fifteen did
deemed particularly sensitive. ’

not earn satisfactory overall
grades, scoring less than seventy of a possible one hundred points.

The Government in Sunshine Act of 1976 is different from FOIA

in that it requires all multi-headed federal agencies to hold their
meetings in a public forum on a regular basis. The name “Sunshine
Act” is derived from the old adage that “sunlight is the best
disinfectant”™—the implication being that governmental and
bureaucratic corruption thrive in secrecy but shrink when exposed to
the light of public scrutiny. The act defines a meeting as any gathering
of agency members in person or by phone, whether in a formal or
informal manner.

Like FOIA, the Sunshine Act allows for exceptions. These include

. www.foia.gov (May 1, 2016).
. http: /www.foreffectivegov.org /access-to-information-

scorecard-2015/ (May 1, 2016).
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meetings where classified information is discussed, proprietary data
has been submitted for review, employee privacy matters are
discussed, criminal matters are brought up, and information would
prove financially harmful to companies were it released. Citizens and
citizen groups can also follow rulemaking and testify at hearings held
around the country on proposed rules. The rulemaking process and
the efforts by federal agencies to keep open records and solicit public
input on important changes are examples of responsive bureaucracy.

Government Privatization

When those in government speak of privatization, they are often
referring to one of a host of different models that incorporate the
market forces of the private sector into the function of government
to varying degrees.” These include using contractors to supply goods
and/or services, distributing government vouchers with which
citizens can purchase formerly government-controlled services on
the private market, supplying government grants to private
organizations to administer government programs, collaborating
with a private entity to finance a government program, and even fully
divesting the government of a function and directly giving it to the
private sector. We will look at three of these types of privatization
shortly.

Divestiture, or full privatization, occurs when government services
are transferred, usually through sale, from government bureaucratic
control into an entirely market-based, private environment. At the

. Kevin R. Kosar. "Privatization and the Federal
Government: An Introduction,” CRS Report for Congress,

December 28, 2006. https: //www.fas.org /sgp/crs/
misc/RL33777.pdf (June 16, 2016).
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10.

11.

federal level this form of privatization is very rare, although it does
occur. Consider the Student Loan Marketing Association, often
referred to by its nickname, Sallie Mae. When it was created in 1973, it
was designed to be a government entity for processing federal student
education loans. Over time, however, it gradually moved further from
its original purpose and became increasingly private. Sallie Mae
reached full privatization in 2004.19 Another example is the U.S.
Investigations Services, Inc., which was once the investigative branch
of the Office of Personnel Management (OPM) until it was privatized
in the 1990s. At the state level, however, the privatization of roads,
public utilities, bridges, schools, and even prisons has become
increasingly common as state and municipal authorities look for ways
to reduce the cost of government.

One the most the most important forms of bureaucratic oversight
comes from inside the bureaucracy itself. Those within are in the best
position to recognize and report on misconduct. But bureaucracies
tend to jealously guard their reputations and are generally resistant
to criticism from without and from within. This can create quite
a problem for insiders who recognize and want to report
mismanagement and even criminal behavior. The personal cost of
doing the right thing can be prohibitive.“ For a typical bureaucrat
faced with the option of reporting corruption and risking possible
termination or turning the other way and continuing to earn a living,
the choice is sometimes easy.

Under heightened skepticism due to government inefficiency and
outright corruption in the 1970s, government officials began looking
for solutions. When Congress drafted the Civil Service Reform Act of
1978, it specifically included rights for federal whistleblowers, those

https: //www.salliemae.com /about /who-we-are

history/ (June 16, 2016).
Alan K. Campbell. 1978. "Civil Service Reform: A New

Commitment." Public Administration Review 38 No. 2, 99.
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who publicize misdeeds committed within a bureaucracy or other
organization, and set up protection from reprisals. The act’s Merit
Systems Protection Board is a quasi-juridical institutional board
headed by three members appointed by the president and confirmed
by the Senate that hears complaints, conducts investigations into
possible abuses, and institutes protections for bureaucrats who speak
out.' Over time, Congress and the president have strengthened these
protections with additional acts. These include the Whistleblower
Protection Act of 1989 and the Whistleblower Protection
Enhancement Act of 2012, which further compelled federal agencies to
protect whistleblowers who reasonably perceive that an institution or
the people in the institution are acting inappropriately.

12. Campbell, "Civil Service Reform," 100.

394 | The Bureaucracy: Who is in control?



-

In 2013, Edward Snowden, an unknown computer professional working under
contract within the National Security Agency, copied and released to the press
classified information that revealed an expansive and largely illegal secret
surveillance network the government was operating within the United States.
Fearing reprisals, Snowden fled to Hong Kong and then Moscow. Some argue
that his actions were irresponsible and he should be prosecuted. Others
champion his actions and hold that without them, the illegal spying would
have continued. Regardless, the Snowden case reveals important weaknesses
in whistleblower protections in the United States. (credit: modification of
work by Bruno Sanchez-Andrade Nutio)

Questions to Consider

1. Briefly explain the advantages of negotiated
rulemaking.
2.  What concerns might arise when Congress
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delegates decision-making authority to unelected
leaders, sometimes called the fourth branch of
government?

3. In what ways might the patronage system be made
more efficient?

4. Does the use of bureaucratic oversight staff by
Congress and by the OMB constitute unnecessary
duplication? Why or why not?

5. Which model of bureaucracy best explains the way
the government currently operates? Why?

6. Do you think Congress and the president have done
enough to protect bureaucratic whistleblowers? Why
or why not?

Terms to Remem l?@ r

negotiated rulemaking-a rulemaking process in which
neutral advisors convene a committee of those who have
vested interests in the proposed rules and help the
committee reach a consensus on them

privatization-measures that incorporate the market
forces of the private sector into the function of government
to varying degrees

whistleblower-a person who publicizes misdeeds
committed within a bureaucracy or other organization
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DOMESTIC POLICY
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40. Domestic Policy: Actors,
[ssues and Disputes

Minnesota Tea Party members protest in 2011, demanding repeal of the
recently enacted Patient Protection and Affordable Care Act. Protests against
expanding the federal government’s role in the economy. (credit: modification
of work by “Fibonacci Blue” /Flickr)

On March 25, 2010, both chambers of Congress passed the Health
Care and Education Reconciliation Act (HCERA).1 The story of the
HCERA, which expanded and improved some provisions of the Patient
Protection and Affordable Care Act (ACA), is a complicated tale of
insider politics in which the Democratic Party was able to enact
sweeping health care and higher education reforms over fierce
Republican opposition. Some people laud the HCERA as an example of
getting things done in the face of partisan gridlock in Congress; others

."H.R. 4872 — Health Care and Education Reconciliation

Act of 2010," https: /www.congress.gov/bill /111th-
congress/house-bill /4872 (March 1, 2016).
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see it a case of government power run amok. Regardless of your view,
the HCERA vividly demonstrates public policymaking in action.

Each of the individual actors and institutions in the U.S. political
system, such as the president, Congress, the courts, interest groups,
and the media, gives us an idea of the component parts of the system
and their functions. But in the study of public policy, we look at the
larger picture and see all the parts working together to make laws that
ultimately affect citizens and their communities.

Domestic Policy: Questions to Consider

1. What is public policy?

2.  How do different areas of policy differ, and what
roles do policy analysts and advocates play?

3.  What programs does the national government
currently provide?

4.  How do budgetary policy and politics operate?
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41. Domestic Policy: What is
public policy?

Learning Objectives

e Explain the concept of public policy
*  Discuss examples of public policy in action

It is easy to imagine that when designers engineer a product, like a
car, they do so with the intent of satisfying the consumer. But the
design of any complicated product must take into account the needs of
regulators, transporters, assembly line workers, parts suppliers, and
myriad other participants in the manufacture and shipment process.
And manufacturers must also be aware that consumer tastes are
fickle: A gas-guzzling sports car may appeal to an unmarried twenty-
something with no children; but what happens to product satisfaction
when gas prices fluctuate, or the individual gets married and has
children?

In many ways, the process of designing domestic policy isn't that
much different. The government, just like auto companies, needs to
ensure that its citizen-consumers have access to an array of goods
and services. And just as in auto companies, a wide range of actors
is engaged in figuring out how to do it. Sometimes, this process
effectively provides policies that benefit citizens. But just as often,
the process of policymaking is muddied by the demands of competing
interests with different opinions about society’s needs or the role that
government should play in meeting them. To understand why, we
begin by thinking about what we mean by the term “public policy.”
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Public Policy Defined

One approach to thinking about public policy is to see it as the broad
strategy government uses to do its job. More formally, it is the
relatively stable set of purposive governmental actions that address
matters of concern to some part of socz’e’cy.1 This description is useful
in that it helps to explain both what public policy is and what it
isn't. First, public policy is a guide to legislative action that is more
or less fixed for long periods of time, not just short-term fixes or
single legislative acts. Policy also doesn’t happen by accident, and it
is rarely formed simply as the result of the campaign promises of a
single elected official, even the president. While elected officials are
often important in shaping policy, most policy outcomes are the result
of considerable debate, compromise, and refinement that happen over
years and are finalized only after input from multiple institutions
within government as well as from interest groups and the public.

Public policy deals with issues of concern to some segment of
society. Governments frequently interact with individual actors like
citizens, corporations, or other countries. They may even pass highly
specialized pieces of legislation, known as private bills, which confer
specific privileges on individual entities. But public policy covers only
those issues that are of interest to larger segments of society or that
directly or indirectly affect society as a whole. Paying off the loans
of a specific individual would not be public policy, but creating a
process for loan forgiveness available to certain types of borrowers
(such as those who provide a public service by becoming teachers)
would certainly rise to the level of public policy.

A final important characteristic of public policy is that it is more
than just the actions of government; it also includes the behaviors or
outcomes that government action creates. Policy can even be made

.James E. Anderson. 2000. Public Policymaking: An
Introduction, 4th ed. Boston: Houghton Mifflin.
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when government refuses to act in ways that would change the status
. . . . o 2
quo when circumstances or public opinion begin to shift.

Public Policy as Qutcomes

Governments rarely want to keep their policies a secret. Elected
officials want to be able to take credit for the things they have done to
help their constituents, and their opponents are all too willing to cast
blame when policy initiatives fail. We can therefore think of policy as
the formal expression of what elected or appointed officials are trying

to accomplish.

President Obama signs a 2009 executive order to accelerate the federal
government’s recruitment and hiring of returning veterans.

Typically, elected and even high-ranking appointed officials lack

. E. E. Schattschneider. 1960. The Semi-Sovereign People.
New York: Holt, Rinehart & Winston.
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either the specific expertise or tools needed to successfully create and
implement public policy on their own. They turn instead to the vast
government bureaucracy to provide policy guidance. For example,
when Congress passed the Clean Water Act (1972), it dictated that
steps should be taken to improve water quality throughout the
country. But it ultimately left it to the bureaucracy to figure out
exactly how ‘clean’ water needed to be. In doing so, Congress provided
the Environmental Protection Agency (EPA) with discretion to
determine how much pollution is allowed in U.S. waterways.

Even the best-intended policies can have unintended consequences
and may even ultimately harm someone, if only those who must pay
for the policy through higher taxes. While policy pronouncements and
bureaucratic actions are certainly meant to rationalize policy, it is
whether a given policy helps or hurts constituents (or is perceived to
do so) that ultimately determines how voters will react toward the
government in future elections.

The Social Safety Net

During the Great Depression of the 1930s, the United
States created a set of policies and programs that
constituted a social safety net for the millions who had
lost their jobs, their homes, and their savings. Under
President Franklin Delano Roosevelt, the federal
government began programs like the Work Progress
Administration and Civilian Conservation Corps to
combat unemployment and the Home Owners’ Loan
Corporation to refinance Depression-related mortgage
debts. As the effects of the Depression eased, the
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government phased out many of these programs. Other
programs, like Social Security or the minimum wage,
remain an important part of the way the government
takes care of the vulnerable members of its population.
The federal government has also added further social
support programs, like Medicaid, Medicare, and the
Special Supplemental Nutrition Program for Women,
Infants, and Children, to ensure a baseline or minimal
standard of living for all, even in the direst of times.

In 1937, during the Great Depression, families in Calipatria,
California, waited in line for relief checks, part of the federal
government’s newly introduced social safety net. (credit:
modification of work by the Library of Congress)

In recent decades, however, some have criticized
these safety net programs for inefficiency and for
incentivizing welfare dependence. They deride
“government leeches” who use food stamps to buy
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lobster or other seemingly inappropriate items. Critics
deeply resent the use of taxpayer money to relieve
social problems like unemployment and poverty;
workers who may themselves be struggling to put food
on the table or pay the mortgage feel their hard-earned
money should not support other families. “If I can get by
without government support,” the reasoning goes,
“those welfare families can do the same. Their poverty is
not my problem.

So where should the government draw the line? While
there have been some instances of welfare fraud, the
welfare reforms of the 1990s have made long-term
dependence on the federal government less likely as the
welfare safety net was pushed to the states. And with
the income gap between the richest and the poorest at
its highest level in history, this topic is likely to continue
to receive much discussion in the coming years.

Where is the middle ground in the public policy
argument over the social safety net? How can the
government protect its most vulnerable citizens without
placing an undue burden on others?

Explore historical data on United States
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budgets and spending from 1940 to the present from the
Office of Management and Budget.

Question to Consider

1.  What are some of the challenges to getting a new
public policy considered and passed as law?

Term to Remember

public policy-the broad strategy government uses to do
its job; the relatively stable set of purposive governmental
behaviors that address matters of concern to some part of
society
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42. Domestic Policy:
Categorizing Public Policy

Learning Objectives

* Describe the different types of goods in a society

* Identify key public policy domains in the United
States

*  Compare the different forms of policy and the way
they transfer goods within a society

The idea of public policy is by its very nature a politically contentious
one. Among the differences between American liberals and
conservatives are the policy preferences prevalent in each group.
Modern liberals tend to feel very comfortable with the idea of the
government shepherding progressive social and economic reforms,
believing that these will lead to outcomes more equitable and fair for
all members of society. Conservatives, on the other hand, often find
government involvement onerous and overreaching. They feel society
would function more efficiently if oversight of most “public” matters
were returned to the private sphere. Before digging too deeply into a
discussion of the nature of public policy in the United States, let us
look first at why so many aspects of society come under the umbrella
of public policy to begin with.
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Different Types of Goods

Think for a minute about what it takes to make people happy and
satisfied. As we live our daily lives, we experience a range of physical,
psychological, and social needs that must be met in order for us to
be happy and productive. At the very least, we require food, water,
and shelter. In very basic subsistence societies, people acquire these
through farming crops, digging wells, and creating shelter from local
materials. People also need social interaction with others and the
ability to secure goods they acquire, lest someone else try to take them.
As their tastes become more complex, they may find it advantageous
to exchange their items for others; this requires not only a mechanism
for barter but also a system of transportation. The more complex
these systems are, the greater the range of items people can access
to keep them alive and make them happy. However, this increase in
possessions also creates a stronger need to secure what they have

acquired.

Economists use the term goods
to describe the range of
commodities, services, and
systems that help us satisfy our
wants or needs. This term can
certainly apply to the food you
eat or the home you live in, but it

can also describe the systems of

] " transportation or public safet
This Library of Congress photo shows p P fety
an early nineteenth-century used to protect them. Most of the

subﬁstence farm in West Vifginia, goods you interact with in your
which once included crops, livestock,

and an orchard. (credit: modification  daily life are private goods,
of work by the Library of Congress) which means that they can be

owned by a particular person or
group of people, and are excluded from use by others, typically by
means of a price. For example, your home or apartment is a private
good reserved for your own use because you pay rent or make
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mortgage payments for the privilege of living there. Further, private
goods are finite and can run out if overused, even if only in the short
term. The fact that private goods are excludable and finite makes them
tradable. A farmer who grows corn, for instance, owns that corn, and
since only a finite amount of corn exists, others may want to trade
their goods for it if their own food supplies begin to dwindle.
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Proponents of free-market economics believe that the market forces
of supply and demand, working without any government involvement,
are the most effective way for markets to operate. One of the basic
principles of free-market economics is that for just about any good
that can be privatized, the most efficient means for exchange is the
marketplace. A well-functioning market will allow producers of goods
to come together with consumers of goods to negotiate a trade. People
facilitate trade by creating a currency—a common unit of
exchange—so they do not need to carry around everything they may
want to trade at all times. As long as there are several providers or
sellers of the same good, consumers can negotiate with them to find a
price they are willing to pay. As long as there are several buyers for a
seller’s goods, providers can negotiate with them to find a price buyers
are willing to accept. And, the logic goes, if prices begin to rise too
much, other sellers will enter the marketplace, offering lower prices.

A second basic principle of free-market economics is that it is
largely unnecessary for the government to protect the value of private
goods. Farmers who own land used for growing food have a vested
interest in protecting their land to ensure its continued production.
Business owners must protect the reputation of their business or no
one will buy from them. And, to the degree that producers need to
ensure the quality of their product or industry, they can accomplish
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that by creating a group or association that operates outside
government control. In short, industries have an interest in self-
regulating to protect their own value. According to free-market
economics, as long as everything we could ever want or need is a
private good, and so long as every member of society has some ability
to provide for themselves and their families, public policy regulating
the exchange of goods and services is really unnecessary.

Some people in the United States argue that the self~monitoring and
self-regulating incentives provided by the existence of private goods
mean that sound public policy requires very little government action.
Known as libertarians, these individuals believe government almost
always operates less efficiently than the private sector (the segment of
the economy run for profit and not under government control), and
that government actions should therefore be kept to a minimum.

Even as many in the United States recognize the benefits provided
by private goods, we have increasingly come to recognize problems
with the idea that all social problems can be solved by exclusively
private ownership. First, not all goods can be classified as strictly
private. Can you really consider the air you breathe to be private? Air
is a difficult good to privatize because it is not excludable—everyone
can get access to it at all times—and no matter how much of it you
breathe, there is still plenty to go around. Geographic regions like
forests have environmental, social, recreational, and aesthetic value
that cannot easily be reserved for private ownership. Resources like
migrating birds or schools of fish may have value if hunted or fished,
but they cannot be owned due to their migratory nature. Finally,
national security provided by the armed forces protects all citizens
and cannot reasonably be reserved for only a few.

These are all examples of what economists call public goods,
sometimes referred to as collective goods. Unlike private property,
they are not excludable and are essentially infinite. Forests, water, and
fisheries, however, are a type of public good called common goods,
which are not excludable but may be finite. The problem with both
public and common goods is that since no one owns them, no one
has a financial interest in protecting their long-term or future value.
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Without government regulation, a factory owner can feel free to
pollute the air or water, since he or she will have no responsibility
for the pollution once the winds or waves carry it somewhere else.
Without government regulation, someone can hunt all the migratory
birds or deplete a fishery by taking all the fish, eliminating future
breeding stocks that would maintain the population. The situation in
which individuals exhaust a common resource by acting in their own
immediate self-interest is called the tragedy of the commons.
A second problem with strict ;

adherence  to  free-market
economics is that some goods
are too large, or too expensive,
for individuals to provide them
for themselves. Consider the
need for a marketplace: Where

does the marketplace come Air pollution billows from a power

from? How do we get the goods plant before the installation of
0 . emission control equipment for the
to market? Who provides the yemoval of sulfur dioxide and

roads and bridges? Who patrols particulate matter. Can you see why
uncontrolled pollution is an example of

the waterways? Who provides . stragedy of the commons”?

security? Who ensures the

regulation of the currency? No individual buyer or seller could
accomplish this. The very nature of the exchange of private goods
requires a system that has some of the openness of public or common
goods, but is maintained by either groups of individuals or entire
societies.

Economists conside